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AS TAKEN DOWN BY” 


Mr, BLANCHARD, Short-Hand Writer, 
SD BETWEEN 
Mr. JOHN HAYMAN, of Great 
Marlborough-Street, Plaintiff, 
| AND 


Mr. WILLIAM . NORTON, of War- 
wick-Street, Golden-Square, 


Brother and Succeſſor to the late Surgeon 
NORTON, Defendant, 


Before Lord Loucnuroroun, in the Common 
Pleas, Weſtminſter, July 1oth, 1786. 


The many inſolent Publications of the Plaintiff in this Action, 
fince the Trial, has occaſioned its being printed for the In- 
ſpection of the diſcerning Public, who will be able to judge 
which of the Two is the Impoſtor. 
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In the COMMON PLEAS, 


JULY 1o, 1786. 
JOHN HAYMAN, Plaintiff, 
AND 


WILLIAM NORTON, Defendant, 


Mr. BOWER opened the Declaration. 


GENTIEMuEN of the Jury, 


HIS is an action in which it ſtates, that the 
Plaintiff, for ſome time paſt has prepared 

and vended a certain Medicine known by the 
name of Maredant's Drops, with the mixing of 
which he was well acquainted. And the decla- 
ration ſtates, that the Defendant, with a view of 
injuring him in the ſale of the Medicine, and 
make it believed it was a ſpurious Medicine he 
ſold, and thereby impoſed upon the public, and 
to make it believed that the Plaintiff was guilty 
of perjury. printed and publiſhed a certain Libel, 
which is the ſubjett of the preſent action; which 
Libel, after ſtating, that the Plaintiff impoſed 
upon the public, by repreſenting himſelf as a 
perſon entruſted by the late Mr. Norton, (the 
proprietor of the Medicine) with the ſecret by 
N == which 
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which he impoſed upon the public; it then goes 
on and fa's, this man (meaning the Plaintiff ) 
tells you in his plauſible publication, that his 
knowledge of the ſecret of the preparation of 
this Medicine was proved at Weltminſter-Hall, 

and as triumphantly as if there had been a formal 
conteſt on the ſubject, with a diciſion in his fa- 
vour; when the truth is, he was only acciden- 
tally aſked the queſtion on a trial, in which, as 


a principal, he had no manner of concern ; and 


to which, with a countenance as pale as falſehood 
could make it, and ſpeech quivering with conſci— 
ous guilt, he anſwered in the affirmative. This 
boalted proof is therefore after all no more than 
lis own bare word. The queſtion, indeed, was 
required with the ſolemnity of an oath, and ſo 
were his proceedings under the Inſolvent Act, 
by which he was ſometime ago cleared, and yet 
even upon that memorable occaſion, this good 
man was not exempt from the ſuſpicion of perjury; 
but his pretended knowledge of the preparation 
might have eſcaped animadverſion, if the effron— 
- tery, as oblerved before, of excluding all others 
from this knowledge, and proclaiming himſelf 
ſucceſſor to the maſter, by whom he had been 
long diſmiſled, and in prejudice to ſuch near re- 
ations, as a father and a brother, had not been 
added to it, and demanded this refutation. The 
plea of public utility in the reduction of the price 
is too farcical for a ſerious belief; private intereſt 
is the only idol of this man's adoration, and we 
are very muck miſtaken in our information, if 
in the purſuit of this object he ever paid the 
ſmalleſt regard to thoſe principles which diſtin- 
guiſh the orateful, liberal, honeſt mind, from the 
ily, hypocritical, undermining impoſtor. 
 Gentle- 
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Gentlemen, tne Defendant, fo far as the firſt 
part of the Libel, as relates to his charging the 
Plaintiff with being an impoſtor in ſelling the 
laid Medicine, has pleaded only the general iſ- 
ſue, that he did not publiſh it. As to that part 
which relates to his being cleared as an infolvent 
debtor, he juſtifies and ſays, the Plaintiff did at 
that time, and upon that account commit per- 


jury. The Plaintiff has replied, that he pub- 


liſhed it without ſuch reaſon as is aſſigned in his 


defence, and upon that iſſue is joined 


Mr. Serjeant Ap AIR, 


May it pleaſe your Lordſhip, Gentle— 
men of the Jury, 1 am Counſel in this caſe for 
the YlaintiT, Mr. John Hayman, who has been 
called upon, if ever man was called upon, to 
vindicate his character, and to reſcue himſelf, 
probably, if he can from obloquy and ruin, to 
bring this action into a Court of Juſtice. The 
action, as you have heard ſtated by my learned 
friend who has opened it, is for a Libel, and 
from what you have heard from it from that 
declaration, « ou will he caſed of any queſtion in 
this cauſe concerning Libel or not, for I never 
remember to have heard in a Court of Juſtice a 
orofler or more ſcandalous than that which the 
1-cfendant has been accuſed of publiſhing, and 
will be proved to you to have written and pub- 
liſhed againſt the Plaintiff. Before I obſerve 
upon any particular parts of it, and upon the 
conſequences which ſuch aſpertions were like- 
ly to produce, it will be neceſſary ſhortly to 
introduce ou to a little acquaintance with the 
partics, and to tell you who they are, and in what 

B 2 ſituation 
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ſituation they ſtand, without which it will be 
difficult for you to meaſure with any degree of 
accuracy, the injury that has been ſuſtained by 
the one, and of conſequence the, quantum of 
damages that ought to be paid by the other. 


Gentlemen, you have heard, no doubt, of a 


Medicine (a Quack you mult call it) as it is a 


Medicine that is kept a ſecret, which has made 


a great noiſe in the world, and had a very ge- 


neral ſale, and I believe a ver, high, and in 
many caſes, the higheſt reputation ; it is called 
 Maredaiit's Drops; it is a Medicine which has 
been ſtrongly recommended for the ſcurvy, and 
other complaints of a ſimilr nature ariſing from 
the foulneſs of the blood, and i believe has been 
uled in many inftances with great ſucceſs; the 


public opinion has been manifeſtly in its favour, 


for the ſecret procured an immenſe fortune to 
the Inventor, and if it did not the ſame degree 
of affluence to others. it has appeared upon an 
inveſtigation of the ſale of this Medicine during 
the latter years of the liſe of Mr. x orton, the 
Inventor, of Golden-Square, it produced no leſs 
than the ſum of 80001. a year. 


Gentlemen, the preſent Plaintiff, Mr. Hay- 


man, was for a number of years, ſeven er eight, 
I believe, foreman to Mr. Norton. and an alliſt— 
ant to him; in conſequence of that, he neceſ- 
ſaril became acquainted with the preparation of 
the Medicine, being employed in the prepara- 
tion, and entruſted by Mr. Norton, in his ab- 
ſence. to give advice in reſpett to the caſes in 
which that Medicine was proper to be uſed. 

| Upon 


1 


Upon the death, therefore, of Mr. Norton, 
the Inventor, the Plaintiff, Mr. Hayman. thought 
himſelf well entitled to make ſome advantage 
in his turn of the knowledge which he had by 
this means acquired. There is no pretence, I 
believe, that any perſon had a right to prevent 
his ſo doing, if they had, the law was open to 
them and they might have taken the legal means, 
but I believe there is no pretence of that kind; 
be that as it may be, Mr. Hayman adv ertiſed 
them; the ſale of this Medicine upon his OWN 
account, and certainly he was beyond all doubt 
perfectly well qualified to fell and adminiſter that 
Medicine, where it was proper, If the Medicine 
was of any value to the public, Mr. Hayman 
fancied, and juſtly fo, that he had a right to 
derive ſome benefit of his knowledge of it. 


Gentlemen, the Pefendants are the father 
and the brother of the late Mr. Norton, the In- 
yentor of this Medicine.—They, from their re- 
lationſhip, fancied they poſſeſſed, and perhaps 
they did poſſeſs, and it is not neceſſary for me 
in this caſe to enter at all into that queſtion, or 
deny the poſſibility of it; from their near con- 
nettion with Mr. Norton as well as Mr. Hay- 
man, they might be acquainted with the know- 
ledge of the ſecret, therefore both the parties 
knowledge of that ſecret may be well founded 
as is ſtated before. I know of no excluſive right 
of thoſe gentlemen, whatſoever their relationſhip 
to Mr. Norton might be, to ſtand up and ſay, 
they have the only right to this Medicine, or to 
the benefit of that invention, as I before ſtated ; 
if there is ſuch, it will not warrant their conduct 


in this inſtance, becaule the law is not open to 
| the 
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the Deiendant to afſert that; however, they were 
not contented with endeavouring to draw as 
wuch bencfit as they could from the knowledge 
they poſſeſs, and ſrom the ſale of jt. but they 
could bear no rival, or competitor in this; and the 
crime of Mr. Hayman by endeavouring upon 
his part to make an advantage of his knowledge, 
was of all others the moſt inexviable, with reſpett 
tothe preſent Defendants, it made Mr. Hayman 
directly not the general object of their rivalſhip, 
which takes place between perſons aiming at the 


{ame end, and which: may turn out to the beneſit 


of che public, by making each of them try to 
excel the other, but they became inſtead of the 
object of that kind of rivalſhip, the object of in- 
veieracy, hatred and malice; and both the De- 
fendants take various occaſions to manifeſt their 
hatred to the Plaintiff, but in none more con— 
i{picuoufly than in that which is the ſubjett of 
the preſent action. — They had publiſhed ſeveral 
infinuations and imputations againſt the charac- 
ter of Mr. Hayman, his {kill in the preparation 
of this Medicine.—I thought both the gentle- 
men had been dexterous in this buſineſs, as the 

were both put upon the records, but the attion 
is Confined to the brother, the father is not a 
party, he is dead, it could not be but from the 
itory. and knowing the father was equally con- 
cerned in the buſineſs, that I ſtated it, but in 
fact the father is dead, and an injury of a per- 
ſonal kind cannot be followed to an executor, 
therefore he cannot be called upon for the ſhare 
he had in it therefore the action is only to 
the brother. — Ibis Gentleman continued to 
publiſh ſeveral alperſions upon the character of 
the Plaintiff, and imputations upon the ſkill of 
| Mr, 
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Mr. Hayman in this buſineſs, with a view mant- 
feſtly of engroſſing the whole bufinels and bene- 
fit of it to themſelves, and of — and 
totally taking away the profits of Mr. Hayman, 


which he thought himſelf entitled to as well as 
they. 


In conſequence of this, complaints were made, 
and conceſſions made upon the part of the De- 
fendant, and of his father, ſo that it was with 
utter aſtoniſhment that Mr. Hayman tound af- 
ter all thoſe appearances of its being amicably 
ſettled, that each party ſhould go on quietly en- 
Joying ſuch benefit as they could acquire; it 
was not without the utmoſt aitoniſhment he found 
they had gone greater lengths than before, in a 
letter which 1s the ſubject of the preſent aQtion, 


i | to a gentleman employed by them, to vend. the 
8 Medicines; for the gentleman employ ed in the 

ſale of the Medicine, was thought by them the 
5 proper perſon to diſtribute in public this letter; 
1 a perſon whom they wiſhed to attach to their 


: 
be” 
* 
7 
* 
J 
VE 


intereſt, and make a vender for them, a gen- 
tleman of the name of Ridley. The plain object 
of this letter, and the real motive was lo to de- 
ſtroy the credit and reputation of Mr. Hayman, 
in every particular to ruin in the public in 


tion, and totally to ſtrip him of all the benefit of 
the fale of this Medicine. 


It unqueſtionably was the object of the De- 
fendants, but they ſeem to me to have taken the 
moſt violent and unjuſtifiable and wicked means 
of obtaining an object, which was not very lau- 
dable in itſelf.— Not content with that which 
alone would be ſufficient to ſupport an action 


like 
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like the preſent Not content with depreciating 
his ſkill, upon which he was to get a livelihood, 
and was in hopes of eſtabliſhing in fome degree 
a fortune, which would make him caſy in his 
circumſtances, they have gone ſo far as to ſtrike 
at that end. through the means of vilifying this 
gentlaman's characlar i in every one point of Cir- 
ns inces that his character can be attacked 
in. In the firſt place, as to his having any 1k1', 
or any knowicdge at all of this ſecret, by baſe 
and vile inſinuations to the public. Then they 
have attacked his character as a man in ſuch a 
way, as certainly. if unjuſtly done. demands the 
o ſerious reparation, and for which, in truth, 
hardly any reparation can be made. Firſt, they 
trumpeted to the world his misfortunes in the 
former part of his life ; he certainly was misfor- 
tunate in his circum'iances, thoſe misfortunes 
went ſuch a length as to lay him under the ne- 
ceſſity of taking the benefit of a very humane 
law—without entering further into the propriety 
and policy of it, certainly it is a very humane 
law, made for thoſe who are unable to pay their 
debts. It is baſe and cruel to inſult a man upon 
account of his misfortunes ; but the Deſcendants 
have not becn ſatished with that, for to that baſe 
- unmeaning inſult. which is always the deſcrip- 
tion of every publication of a man's misfortunes 
of that kind; then they have added charges of 
the grofleſt kind again his moral character, not 
only tending to ſtrip him of all the benefit he 
was to gain by the Medicines, which was the 
immediate objec ct of it, but th inking to ſubject 
him to the ſevereſt puniſhmen of the law, they 
have accuſed him of perjury ; in this ales 
ble Libel they have accuſcd him plainly and 
uncqui— 
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unequivocally of perjury in two different in- 
ſtances. —Firſt, they have accuſed him of per- 
jury in the ſame cauſe, ſuppoſed to be depending 
in Weſtminſter-Hall, reſpetling the ſale of this 
Medicine, which is the ſubjeét of the quarrel 
and of the ill-will; for they have tated, that 
a falſe account was given by him, that it reſted 
upon his bare word what he had then aſſerted. 

and that word was given under the ſanction and 
ſolemnity of an oath, fo that beyond all doubt, 

it conveyed a charge of perjury, as clearly and 
unequivocally as in the next clauſe. The other 
charge does, where the word perjury is directly 
uſed and flatly charged; beſides which, it charges 
him with every degree of unlkillulneſs, fraud. 

and impoſture, and every degree of guilt chat 
malice can invent. Then it proceeds to ſtate 
an account of this unfortunate gentleman at 
that time Mr. Hayman obtained the benefit of 
the Act, by the foul means of perjury, in flat 
and direct charges. — Then, gentlemen, what 
conduct have thoſe gentlemen purſued in the 
preſent caſe ? Not that which ought to have been 
purſued by thoſe who have grofly, fouly, and 
without juſt cauſe and foundation injured the 
character of another, for even ſuppoſing for a 
moment, that impending plea, which they have 
dared to put upon this record, and which, if 
though not fully proved to your fatisfattion this 
day, will be no ſmall aggravation of damages in 
this attion. But ſuppoſe for a moment, that 

lea which they have dared to put upon record, 

which Ithall ſtate preſently, what have they done: ) 
In the Libel, containing a variety of charges of 
the moſt infamous nature againſt this man, they 


have ſaid not one of thoſe charges are true, — 
C- Gentle- 


E 20 | 
Gentlemen, vou will obſerve and kee ep your at 
tention fixed upon that, for that will PO” 
mark 005 ou. if you attend to it in the courſe 
this Cau dhe character and complexion of this 
man's conduct; you will find this Libel, when 
read to you. part of which you have alrcady 
he ard, contains a varicty of moſt ſcandalous-and 
{amous imputations upon the Plaintiff; what 
—_ they done then ?—they have denied them 
irt g encrally all together, by ſaying they never 
publit led ſuch a L Libel; then they have ended 
ond of thoſe charges are true; but ſuppoſe for 
a moment it was true, we make all the reſt 
which they are ſuppoſed to admit, falle. It don't 
reſt upon common Eton wheneves an ac- 
tion 15 brought i in court and not guilty is pleaded, 
that is a common oblervation. By this plea they 
admit the charges to be falſe, and yet they af— 
terwards ſay they are ſtrictly true; they might 
have jullihed them if true, but heme the oh 
{ervation holds with double force, for being 
called upon in a court of juſtice to pay for, or 
to vindicate what they have done, they have 
been raniackin 'g all the ſources of calumny they 
could meet with, but they have not dared 10 
izy more than one of their infamous charges are 
true; but they have dared to ſay that, and 1 
will prove it is falle; but they have not dared to 
tay the relt are true. Now ſuppoſc for a mo- 
went that true. is he to publith twenty falle 
charges which this Libel contains; is it the cha- 
rabter of au honelt man acting * laudable 
purpoſes to vil ly and tiaduce the character of 
another by a thouſand falſities, becaule that man 
Das been 0 unfortunate, or, if you plcale, ſo 
wicked, as to give juſt cauſe or ground for one 
ation upon his character ? 1: it not baſely 
| taking 


MM. 

aking advantage of that circumſtance, not only 
to publiſh it to the world, which, if it be true, 
oupht to have been the ſubject of a different | 
Proceeding. and have come before a different ju- 
dicature; but to take advantage of that falſity, 
tO traduee and vilify, in a [til] greater degrce, 
the character of that unfortunate man? It Mr. 
Hayman has ever, as they have dared to alledge, 
committed perjury, if thoſe men had been zc- 
tuated by a regard to public juſtice, it would 
not have been in the the letter to Mr. Ridlev 
that you would have found this charge. it would 
not have been in a court of civil juriſdiction to 
ſave themletves paying a little money, that you 
would have found it — No, you would have 
ſound tit at the Old Bailey, or at the other end 
of the Hall, where, if Mr. Hayman is guiity of 
tleis charge, he would have been properly and 
juſtly called upon to anſwer for it ; that would 
have been the conduct of a man acting with a 

regard to public juſtice, But what do theſe men 
do, taking it upon their own tlory ? They come 
privatciy and inſidioully, ſtating one true charge 
againit this man, as true of a crime which 
amongſt others, is ſo black a proceeding. aud 
10 maſignant, and at the ſame time totally falle; 
but if true, Whatever might be the conſequence, 
ruined as he way be by the conſequence of the 
proof of that pica that is put on record, ſtill he 
will be entitied to your verdict in this cale, even 
if that plca is proved to be true; and 1 truſt vou 
will think, unfortunme as he was, fill he will 
be entitled toe e t damages againſt thote 
gentlemen. What they have dune is this, ſay 
they, we cannot juſtify the injury, we cannot 


inftify a twemicch part of the calumnies puÞ- 
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iſhed againſt you, but we will retaliate, and be 
revenged of vou for bringing the action, and 
though it cannot entitle us to a verdict by any 
poſſibility, we will. be even with vou, and put. 
that anal upon record we have been private- 
ly publiſhing, and we will do it to ruin you, 
though we cannot benefit ourſelves. That is 
the conduct of the Defendant—Suppoling this 
pica true, ſuppoſing this unfortunate man did 
go too far in his oath to deliver his perſon from 

emen and got the benefit of the Act; 
but if that is clear, and the complexion of 
the plea, if true, what mult it be if that plea 
is fallc ; language hardly furniſhies me with epl- 
thets lrong enough for the conduct of thoſe 
men, if that plea, ſuch as it is, is falle; for then 
he has calumniated in a moſt infamous manner 
the character of this gentleman, hoping ſtill to 
injure him in publiſhing chat character, to injure 
him in his public reputation of making gain by 
what he can ſwear, and the Defendant docs 
that injury the moment he is called upon by a 
jury of his country to give reparation. Gentle- 
men, if the plea of the Defendants ſhould be 
proved to you to be falſe, I venture with con- 
hdence to lay it will, thus much you will be 
clear in, if 1t is not proved to be true by the 
defence, you mult take it to be falſe; it lays 
upon them to prove it, who have dared to aſſert 
it as a fact. If that ſhould he the caſe, I am con- 
fident no damages which the fortune of the De- 
fendant would enable him to pay, but you will 
be of opinion, the Plaintiff ought to receive, 
ha ſtands fair and unblemiſhed in his character. 
And in the firſt place, on the failure of their 
pica, this very impudent plca, whatever may be 
the 
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the conſequence of that, ſtill the conduct of the 
Defendant is ſuch, he ought to pay liberal da- 
mages, becauſe he has gone beyond the train of 
truth and juſtice, even upon his own ſtory ; and 
ſhewing it is unneceſſary in an action of this 
kind to enter particularly into minute circum— 
ſtances of this fort, you will hear undoubted 


proof, this Libel was written and publiſhed by 


the Defendant, and then your own feelings and 
underſtandings, and the knowledge you will 

:cquire of the fituation of the parties, will give 
you the whole line and meaſure of damages ; 


50 will judge what you yourſelves, ſtanding | in 


the place of Mr. Hayman, will juſtly think you 
ought.to receive from a man treated, as J am 


inſtructed, the Defendant has treated him, and 


you will judge, from what y ou juſtly would expect 
vourſelves to receive, for that will be the mea- 
ſure of damages which you yourſelves will give. 


John Brighouſe 2 examined by Mr. Ser- 
zeant Grole. 


(The printed paper ſhcwon him.) 


2. Will you be kind enough to look at that 
paper in your hand, fir; now can you tell me, 
ir. whether that is not direc d to Mr. Ridley ? 
ZR. Yes, fir. 

(ON Now did you ever hear Mr. Norton i in any 
converſation with him about it. lay who was 


the author, or publiſher of it A. This paper 


{ had from Mr. Hayman, and I went to Mr. 
Norton. to defire to know whether it was him, 
or what Norton it was; he ſaid it was his hand 
Writing, I bought a bottle of full of him at 
thc 


1 

the fame time, and I wrote that directton for 
him to {end a dozen accordii:'7 to that direction. 
You marked it by the Ip{wich coach from . 
the Four Swans, Bihopgate-treet -A. Yes, fir. 
O. He admitted his hand writing /— A, Yes, 
lr. 2 | 
O. But Mr. Ridley, Woodbridge, Sulfoll; 

poit-paid ſour-pence, was his ?—A. Yes, fir. 


Croſs examined by Mr. Wood. 

Q. Where did you ſee Mr. Norton ?—A. I: 
Warwick-ſtrect, Golden- ſquare. 

Q. When was it you ſaw him — A. I called 
upon him the latter end of April, his father wa; 
then dead in the nhouic ; I ſaw him two or hive 
days after that. 

(ON Was that een made after you 
bought the ſtuff of him ?---A. That indorſement 
was made before he ever law it. 

And then you fhew it him.--- A. Yes. 

Lord C. J. What was it he admitted his hand 
writing 2 -A. He ſaid the letter was his hand 

writing. 

Lord C. J. Do you mean all the direction? 
A. The orignal direction. 

Mr. Scrjeant Crole. That part upon the co- 
ver is youre *--7 i; Yes, I went to buy ſome 
drops, and order = it tO be {ent ! Jy that 8 

Q. Did you give him thoſe words by the Ft 
wich coach, from the Four 1 0 Vou vert 
that? A. That I wrote ; the original direction 
of the letter he laid he wrote. 

2. Wocdbria; 3e, Ipſwich, Suffolk, polt- paid 


Cc 


four-pence, in his hand writing ?---A, Yes, my 


Lord. | 
Lord C. J. Read the contents of 1t, 


1 
The Aſſociate then read as follotos: 


Directed to Mr. Ridley, Woodbridge, Suf- 
l. Signed Norton and Son, London, March 
17, 1786. 


S IX, 


2 HE good underſtanding which ſubſiſted 
Ls between you and ſurgeon Norton, the 
ſon and brother of us the underſigned, in- 
** dances us to think that this application for your 
future aſſiſtance in the ſale of the invaluable 
'* Medicine, you uſed to diſpoſe of for him, 
- cnakin the title of Maredant's Drops, will be 
** favourably received, eſpecially as we can de- 
monſtrate upon oath, that the ſecret of pre- 
* Paration was communicated to us many years 
ago, and that we aſſiſted ſurgeon Norton in 
the buſineſs, long. before Hay man, that inſi- 
dious enemy to the family proſpe rity, was 
taken into our relation's ſervice, although he 
has the audacity to inſinuate, that he only 
poſleſſes this important ſecret, and can pre- 
'* pare Maredant's Drops after the method of 
the Inventor, to whom he had the further 
* afturance to ſtile himſelf ſucceſſor, although 
diſmiſled from ſurgeon Norton's concerns ſome 
time before his death, We are ſorry to add, 
that the indiſcreet incautious diſpoſition of ſur- 
geon Norton was ſo propitious to the artful 
deſigning views of this modern Proteus, as to 
encourage him to defy the charge of infidelity 
while he officiated as clerk, tho' from the ge- 
neral complexion of his character and prior 
conduct, there was every reaſon to apprehend 
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a continual abuſe of confidence ;--- at leal!, 


this is certain, that if he really was the 1nma- 
culate pretended, he would have corroborat- 
cd his defiancies and parade of integrity, with 
evidence from his former employers.--- From 
Exctcr. where he exhibited as a pawnbroker, 


and Kingſton, where at the expence of his 


creditors, he ſigured away as a haberdaſher. 
This man tells you in his plauſible publication, 
that his knowledge of the ſecret of the prepa- 
ration of this Medicine was proved in Weſt— 
minſter-Hall, and as triumphantly as if there 
had been a ſormal conteſt on the ful ect, with 
a dicifion in his favour; when the truth is, be 


was only accidentally aſked the queſtion on a 


trial in which, as a principal, he had no man- 
ner of concern, and to which, with a coun- 
tenance as pale as. lailenocd could make it, 

and ſpeech guivering with conſcious guilt, he 


© anſwered in the allirmative. This boaſted 


7 


proof is therefore alter all, no more than his 


own bare word. The queſtion indeed, was 
required with the ſolemnity of an oath, and 
ſo were his procccdings under the Infolvent 
Att. by witch he was ſometime ago cleared; 
and yet even upon that me norable occalion, 
this man was not exempt from the fufpicion 
of perjury; but his preiended knowledge of 
the preparation might have efcaped animad- 
verſion if the effrontery, as obſerved before, 
of excluding all others face this knowledse, 
and. Lb cla 1 ning himſelf ſucceſſor to the 
matter, by wiem he had been long diſmiſſed, 
eng in pre; adice to ſuch near relations as a 
father and a brother, had not been added to 
it, and demanded this refutation. The plea 
0 
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of public utility in the reduction of the price 
is too farcical for a ſerious belief. Private 
** intereſt is the only idol of this man's adora- 
tion, and we arc very much miſtaken in our 
8 information, if in the purſuit of this objekt, 
he ever paid the ſmalleſt regard to thoſe prin- 
*© ciples which diſtinguiſh the grateful, liberal, 
„ honeſt mind, from the ſly, hypocritical, un- 
** dermining impoſtor. We too have reduced 
the price of this invaluable Medicine, ſelling 
© it now at gs. 3d. and 108. 6d. a bottle (ſtamp 
included) equally efficacious (as the catalogue 
of recent cures es) as what you formerly 
© {old for our deceaſed predeceſſor in the buſi- 
* nels at almoſt twice the expence. If, there- 
fore, the ſale of the Genuine Maredant's Drops 
is worth your attention, you are welcome to 
the preference, but this objected to, we ſhall 
** appoint ſome other perſon to {ell for us in 
your place, — We are with much reſpett, 


8 
* Your obedient humble ſervants, 


*© DQNORTON and Son.” 


James Patterſon ſworn. 


D. Did you know the late Dr. Norton, as he 
was called, of Golden-iquare ?---A. Yes, fir. 
Q. Do you know Mr. Hayman ?---A. Yes, fir. 
O. Do you know whether he was at that time 
in the ſervice of Dr. Norton ?--:A. Yes, fir. 
Q. How long ?---A. For five or fix years his 
head clerk. 
L Have you had any occaſion to know whe- 
ther 


e, 
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Cas 
ther he was at all in Dr. Norton's confidence? 
-A. I certainly had, I was two years there. 
0. What was your reaſon to ſuppole he was 
'n Dr. Norton's confidence ?---A. I know that 
Dr. Norton held his character in the higheſt re- 
{{.ect. | 
O. When Dr. Norton was out of the way, 


or diſpoſed, or not willing to ſee any bad peo- 


ple, whom were people lent to ?---A. To Mr. 


Hayman. 

Q. The paticnts of Dr. Norton were ſent to 
Mr. Hayman ?---A. Ves. 

O. Have you known inſtances of the patients 


Of Dr. Norton being ſent to Mr. Hayman when 


the dottor was abſent ?---A. Yes, ſtir, many. 

Q. Did he give advice to thole patients ? 
2 He did, fir. 

Q. Did Dr. Norton kit? A. He did 
know it. 

. You know that he gave advice to patients 

to come to conſult the doctor? -A. He did 
when the Dr. was not at home; he lived there, 
[| believe, five years; I was there two years. 


Croſs Examination by Mr. Garrow.. 


2. What are you ?---A. Clerk to Mr. Grove. 


C. Was you clerk to Mr. Norton ?---A. I 


Wes, , ſir. 
O. Yon ſay when he was out, or when at 


| home, in a condition not to fee any body, Mr, 


Hayman was called? A. Mr. Hayman was. 
This Medicine, Maredant's Drops,” 1 
Medicine for the {curvy and ſcorbutio com- 


plaints?- -A. Ves. 
Q. Then you could have adviſed if Mr. Hay- 


man 1 had been out of. the way 2. A. No, fir. 


2. You 


—_ eo 
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. You could have fold it and took the prier 

for it ?---A. Yes, fir. 
O. Heled a ſtrange life, was almoſt always 


| drunk ?---A. Sometimes ſo. 


Q. And when lo, almoſt always mad A. He 
behaved outrageous. 

. Then when in this condition, the head 
clerk uſed to lell the drops and adviſe the Pa- 
tients ?---A. Yes. | 

Do you mean; he never adviſed the pa- 
cients but when Dr. Norton was mad P -A. He 
was always called upon for advice; 

Q. Did Dr. Norton know that when he was 
ober P -A. Yes, he always knew it. 

L. C. J. I ſuppoſe he only adviſed the rag 

o take the drops. 


edward Staples ahorn, examined by Mr. Bower. 


O. Do you know the Plaintiff, Hayman ? =—_ 
AY es, fir. 

O. When he lived with Dr. Norton? -A. Yes. 

Q. Have you had occaſion to know whe- 
ther he was in Dr. Norton's confidence ?---- 

A. 1 have not. 

Q. Do you know in what capacity he ſerved 
him? -A. As a clerk. 

Q. Have you been preſent at any time when 
the Dr. was out of the way, and Mr. Haymati 
been there? I want to know whether you know 
that Hayman was his principal managing clerk ? 
A. I do not know that; 1 knew he was clerk 
to him. When I have aſked for Mr. Norton 
and he was not in the way, Mr. Hayman Nas 
come to me, 


D 2 Ms. 
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Mr. Smirthwaite ſworn, examined by Mr. Bower. 


. I believe you were a clerk to Mr. Nor- 
ton . Yes, fir. 

Do you remember the time Mr. Hayman 
lived there ?---A. Yes, fir, he was principal 
clerk and aſſiſtant. | 

. Was he at all in Dr. Norton's confidence ? 
A. In the greateſt confidence. 


Q. Do you happen to know whether Mr. 


| Hayman, when the Dr. was out of the way, was 


entruſted to ſell and diſpole of the Medicines ?--- 
A. Yes. | 
Mr. Garrow. The Medicine I believe 3s 


ſold in moſt chandlers ſhops in the kingdom? 


A. No, fir. 

. But in the great ſhops in all the towns in 
the kingdom ?---A. Yes, lr, in all the towns 
one ſhop, I believe. 


Mr. Serjeant Adair. Here we reſt our caſe 
for the Plaintiff, | | 


Mr. Serjeant Walker. 
May it pleaſe your Lordſhip, and you Gen— 


tlemen of the Jury. I am of counſel in this 
cale for the Defendant, Mr. William Norton, the 
brother of Mr. Norton, as it has been opened, 
of famous memory. who had got, as has been 
opened to you, a Quack Medicine, which he 
fold, and thereby gained a very great emolu- 
ment; the Defendant is not in any conſiderable 
circumſtances, I believe he js in the army, but 
not worth a ſingle farthing, beyond what his 
ſituatlon 
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ſituation in life will bring him in. The Plaintiff, 
as has been opened to you, was in the capacity, 
of being a clerk to Mr. Norton in his life time, 
and continued in his ſervice till his death, which 
happened not long ago; and it has been opened 
to ou likewiſe, Mr. Hayman took the benefit 


of the Infolvent Debtors Act, I believe ſo late 


as 1781, therefore the Plaintiff cannot receive 
wonderful damages in the ſituation he can be 
placed, or expecicd to be 1n at preſent, and the 


| Defendant is not in a ſituation to pay conſide- 


rable damages, whatever may be the event of 
your opinion upon this caſe. - Gentlemen, it is 
very natural to ſuppoſe the Defendant being the 
{on of Mr. Norton, if there was any emolument 
to be had, would wiſh that emolument ariſing 
from the lale of it, ſhould be continued in that 
family, more particularly conſidering the hard- 
ſhips he had undergone ; it is natural to ſuppoſe, 
his father communicated to him the ſecret of 
this invention, and uſed every means in his 
power to continue the emoluments to him, which 


he the father had enjoyed ſo many years. 


If his father, in the laſt ſtage of his life, was 
imprudent, and ſo impolitic, as to neglett his 
bultineſs—(I find I have been led into a miſtake 
by my brother who opened it before me, for 
the Defendant I now find is the brother of the 
deceaſed, it was the father of the deceaſed ſon, 
the other brother that was dead.) Hut it is na- 
tural to ſuppoſe, that this brother ſhould with 
to ſucceed to the benefit of the ſale of that Me- 
dicine, be it what it would, whether he would 
allow much or little, and from the ſituation of 
the 


the brother a little betore his death, he might 
be unguarded, and conduct himſelf in ſuch a 
manner, as to give opportunities to others that 
where there and had the management of the 
buſineſs in the ſale of thoſe things, to impoſe 
upon them, and with to continue the ſale of 
thoſe Medicines, which Mr. Norton the brother 
had fo long been in poſſeſſion of; that being the 
ſituation of the parties, raiſing and claiming the 
benefit of the fecret by ſelling it to the public, it 
is natural to ſuppoſe the Defendant ſhould look 
about him, and the Defendant's father, that was 
the father of the deceaſed, ſhould look about, 
and fee what pretentions the one or the other 


could have to lell thoſe drops, and whether they 


could not keep the ſecret in the family, and 
have the emolument ſecured to them. It js {aid 
Mr. Hayman, who had been the mere clerk in 
the office, was the conkdential friend to Mr. 
Norton, and was entruſted with the ſecret, With 
what fecret ! "The ſecret of adviſing the patients 
to buy the Medicine, and ſtanding in the place 


of Mr. Norton for his abilities, during the time 


he managaged this buſineſs, was only as to the 
ſale of it. It ie ſaid, he gave advice. What 
advice d d he give? He only fold thoſe quack 
Medicines which he recommended, and adviſed 
them to buy, that was all the advice Mr. Nor- 
ton himſelf gave, and that was the advice any 


one of the clerks could give, who had got the 


bottles, and they could recommend and adviſe 
them to take it; that was all the emolument Mr. 
Norton would receive from them, that was the 
ſituation of Mr. Norton himſelf, that was all 


Mr. Hayman's fituation with reſpect to advice; 


but wich reſpect to the ſecret, not one tittle of 
| thai 
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that is in evidence before you that it was ever 


communicated to the Plaintiff; in the preſent 


action, all that he had to do, was what all the reſt 
of the clerks had to do, to take an account of the 
goods fold, and made up ready for ſale, thoſe 
that were ſo fold, and to recommend it to all the 
cuſtomers that would pleaſe to come and buy 


them, and the clerk did the ſame Mr. Norton 


himſelf did to every perſon to whom he ſent 
thoſe Quack Medicines tor ſale in the country, 
would do to recommend and fell, and deſire 
people to buy ; that was all he knew any thing 
about, and the people in the country know Juſt 
as much as the clerks themſelves; the clerks 
themſelves were in no confidence to come at the 
ſecret. It is natural to ſuppoſe the Defendant 
was the likelieſt man to come at the ſecret, for 
the father of Mr. Norton was likewiſe in this 
ſituation. In this ſituation of the parties, and 
the Plaintiff ſtanding up and pretending to be 
poſſeſſed of that fecret, and claiming the benefit 
of it, as if it had been communicated in confi- 
dence to him and nobody elſe, claiming the be— 
nefit of it, and advertiſing it over the kingdom, 
claiming it as his own, and ſaying he was the 
{ſucceſſor of the deceafed Mr. Norton, and the 
only perſon that was entitled to the late of thoſe 
drops. h 


If the Defendant or his father ſhould hear of 
this character he gave of the drops he prepared, 
and of the excluſive benefit be claimed of ſuc- 
cecding to his maſter, ſo great as the profits 
af the {ate muſt be, you will not wonder if the 
thould be provoked, nor be ſurprized they 
ſhould claim it; and if in the heat of reſentment 
| they 
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they ſhould be unguarded enough to ſpeak, or 
unguarded enough to be lead by the informa- 
tion of witneſſes to publiſh. any thing like the 
| Libel you have heard read, it is to he lament- 
ed they did do ſo, it is to be lamented that 
they were too dredulous with reſpect to the in- 
formation they received, and the information 
that was given by any perſons; it is to be la- 
mented itil! more, they ſhould make thoſe ad- 
dreſſes to the public, when they ſhould rather 
have brought an action, or that they ſhould 
Have mentioned any thing. or done any outrage 
to the charatter of the Plaint) i. from the infor- 
mation they received from other people ; if one 
or twenty people ſhould tell them ſuch ſtories, 
and they ſhould be able to prove it, it would be 
very incautious in them to do ſo, it would have 
been better for them to have relic d upon their 
evidence, and brought an aftion againſt the 
Phlaintiff; if other people ſhould ſay he has been 
guilty of ſuch and ſuch crimes, it was improper 
they ſhould have publiſhed he had been ſo guilty 
ol perjury, notwithſtanding thoſe witneſſes might 
be able to prove that. 1 fay, if the Defendant 
ſhould incautiouſly from the information of 
others, have publiſhed what he depended upon 
their teſtimony for, it 1s be Jamented thofe 
witneſſes are not here to prove that part of the 
Rory, which he could have proved, if he had 
them here he could have made good his plea. 


Mr. Serjeant Adair. I defire vou will not 
{tate what could have been prov ed by witneſſes 
who are not here; in fuch a caſe as this, the 
would have heen eve I have no doubt, it 
they could have proved it. | 


Mr. 


I 

Mr. Ser jean Walker. I muſt reſt upon fuch 
evidence as we have. — Gentlemen, I ſay, upon. 
{uch information given to a man fo nearly i in- 
tereſted as the Defendant was, as brother to the 
decealed, if he could be ſo intemperate upon 
the belief of information from other people, that 
he ſhould have publiſhed what they themſelves 
could have ſupported if here, it is to be Ja- 
mented he ſhould be ſo incautious to do to ; 
if he has received evidence and information from 
numbers of people whom he cannot cal} upon 
the preſent occaſion, it is his misfortune, and 
he muſt ſubmit to his fate, and produce ſuch 
evidence he ſhall be able to lay before them. — 
Gentlemen, I am intructed to lay, this man was 
in a very low ſituation, the Plainuit I mean, 
I am inſtructed to ſay, many years ago that he 
came firſt into England. I think in the year 1774 
or 2; and that in "that ſituation he continued in 
England as long as he could till he was after- 
wards in ſome public employment. Ile pre- 
tended to have retired into Guernley ; when he 
had retired there lome time, he thought proper 
to take the benefit of the Inſolvent Debtors Att, 
and he came to England as a fugitive. When 
he came to England, as he is ſuppoſed to have 
ſurrendered upon the 28th of June, 177K as a 
fugitive, in order to take the benefit of the 
Act, and all the ſteps regularly were taken for 
the purpoſe, by publiſhing g in the Gazette, and 
for obtaining his di charge, taking that oa th re- 
quired ol "me! by law. 


With reſpett to the cloſe confinement from 
the time. he ſurrendered himſelf to the time of 
his . he did not obſerve that Hrittly.— 

1 Gcutle— 
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Gentlemen, when he had obtained his diſcharge 
it was he applied to Mr. Norton, in order to be 
in any ſituation he could afford him; he was 
willing to be in any ſituation under him. and I 
| believe he was employ ed by him as a runner at 
firſt, and then in the place of ſeller of ihoſe 
drops that were made up in bottles; that fitua- 
tion continued till ſome time before his death, 
then Mr. Norton thought proper to diſmiſs him 
his ſervice. —-Gentlemen, if my witneſſes do not 
deceive me, I ſhall be able to prove he did not 
ſucceed to him, or continue in the office of Mr. 
Norton, but he had ſuch an opinion of him, 
that he thought fit to diſmiſs him his ſervice; 
alter that he ſoon after died, and then Mr. _ 
man ſet up this buſineſs. 


But, Gentlemen, from the information we 
have received of his diſcharge, it is this, and we 
have witneſſes to prove part of it, though I have 
not all the witneſſes; I applied to the court to 
have this caule put off upon account of the ab- 
ſence of three or four very material witnelles, 
the application came ſo late, and our informa- 
tion came ſo late, the court did not think pro- 
per to put off the trial, upon account of the ab- 
{ence of thoſe witnelles; and as ſoon as we could 
come at the knowledge of it, thoſe witneſſes were 
not to be found. I have ſome witneſſes how- 
ever that remain, that will prove this, that the 
_ oath he took of his continual reſiding, after the 
ſurrender to the Jail, within the jail, he was for 
a fortnight, backwards and forwards at the houſe 
Ok a Mr. Cawthorne, in and 
the oath he took was this: :—* I have ever ſince 
ſuch my lurrender, continued a priſoner in his 


cuſtody.” 


ai. > 
cuſtody.”—Now, Gentlemen, I fay, if the wit- 
neſſes that had given us this information, and 
which are called here to day ſhould prove it in 
the manner I am inſtructed to ſay they will, 
though there are others that could prove it like- 
wiſe that are abſent, they will prove, that du- 
ring the time he ſpeaks of, from his ſurrender, 
ans ſays, he was in the jail a faithful, true pri- 
toner all that time; we ſhall prove he was at 
Cawthorne's houſe for a fortnight together at 
that particular period, that he was talked to upon 
the occaſion ; and it was laid to him, Sir, if you 
mean to take the benetit of the Inſolvent Deb- 
tors Ad, you ſhould continue a cloſe priſoner, 
and not be here, for if you continue here you 
cannot take the oath fairly; that was pointed out 
to him, and he was told at that time to take care 
what he ſhould do, and that if he continued 
there he could not regularly take the oath 
to diſcharge himſelf upon the Infolvent Deb— 
tors Act. — Gentlemen, there are ſeveral wit- 
neſſes ready to prove it, and when we have 
proved it, I truit, under my JLord's direction to 
you upon the part oi the cate when it is ſtated 
he did commit perjury, and it is made out to 
you, then if you can give credit to him in that, 
you will give as little credit to him in the reſt 
of his gory. you will give as little credit to him 
reſpecting the injury he has ſaid he ſuſtains, and 
you will give as little credit o any part of his 
complaint. Jam apprenenſive I ſhall not be 
able to prove this caſe as regularly as I could 
with, upon account of ſome circumſtances; one 
is with reſpcct to the procceding under the In- 
ſolvent Debtors Att, at that time in the late 
calanuites of the firing London by the rioters ; 

E 2 thoſe 
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thole proceedings were burnt, Mr. Reynolds, 
that adminiſtred the oath to this perion, is dead, 
and therefore I cannot call him. but I am in 
policthon of that oath which he took, and I will 
prove it by all the evidence now remaining of 
it, that it is his hand writing that ligned it, that 
it was taken by him at the time; becaule: It 
comes from the place where hol le oaths are de- 
polited at the ſeſſions, | 


With reſpeRt to the oath, I cannot prove it, 
becauſe by the calamitics that happened in Lon- 
don, they were burnt. 8 the whole, Gen- 
tlemen, when I have proved the caſe I have 
opened to you, I trul:, and have no doubt, you 
will find a verdi for the Defendant ; but 1 J 
fail in my proofs, and have not an opportunit v 
of proving the whole by a variety of witneffes 
not being here, you will take into your confi— 
deration the ſituation of the Plaintiff and 17e- 
fendant, and their circumſtances, and conſider 
how mcautiouſly the Defendant has been led 
into this by the information of other people, 
and though it was improper for him to make this 
publication upon ſuch information, you wil! 
conſider, it was natural for a man in ſuck a ſitu- 
ation as the Defendant was, to do as he has done. 
though he was blameable to take upon him to 
truſt to the information of thoſe who are not 
now here, and therefore cannot appcar to give 
evidence of the facts. £ 


Thomas Grove . 


2. I believe you were in {ſome office in 1774 
-A. I was. 


2 What 


E 

O. What was your oflice ?---A, I was head 
turnkey of Newgate. 

Q. Do you remember John Hayman coming 
into your cultody as a fugitive ?---A. Yes, W 
well. 

Q. It was your buſineſs, as turnkey, to give 
directions for the advertiſements ?...-A, I did 
for the moſt part. 

| You remember his ſurrendering ?---A. I 
recollet very well, ſometime ago on the 28th 
of June, 1774, he ſurrendered. 

O. I believe your books were deſtroyed by 

the fire in the year 1780 ?---A. They were. 

(). In thoſe books there were regular en— 
trics ?--- A, There were. 

2. Did you attend at the ſeſſions when Hay- 
mai was diſcharged ?---A. I did. 

O. Do you remember that oath being admi- 
nitlered to him -A. I do. 

Q. It was the uſual oath in the caſe of fugi- 
tives ?—A, Yes. 

Q. You remember he was diſcharged ?---A. 
He was; I was preſent. 

Q. I don t know whether you hel he, Hay- 
man. continued in your actual cuſtody from the 
time he ſurrendered till his diſcharge ?--- A. That 
I cannot give an account of, he was admitted 
to the rules. 

2. Then he was not in ihe priſon at all, from 
the time of ſurrendering ?---A. No. 

Q. How he condutted hunſclf you don't 
kno! w ?---A. I told him he mult keep the rules. 

Q. Pray did your rules or the Fleet priſon 
extend to Cavendiſh- -lq tare ?---A, No, ſir. 

Q. They aid not?-— A. No, fir. 

G. He was told he mutt | keep the rules ?- 

A. "He was, 


2. And 
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5 4 And they don't extend to Cavendiſh- 
Iquare ?—A. No, fir. 

Q. pps hen was he diſcharged ?—A. I could 
perledly tell when he was diſcharged, if I had 
my books. I am ſuc I law him nne and 
took the oath. 

. You faw him diſcharged and take hs 
uſual oath ?—A. Yes. 

Ar. Serjeant Walker, There is a clauſe in the 
Act, that he muſt be in actual cuſtody, then 
comes ihe oath, he muſt be in the HO of 
the jailcr, 

Mr. Serjcant Groſe. He muſt continue a pri- 
JOncr in his cuſtody. 


Croſe 3 by Mr. Serjeant Advair. 


Q. Mr. Grove, Was not Hayman a priſoner 
from the time he ſurrendered till he was dif- 
charged? -A. I cannot tell, if he went out of 
the rules. 

Q. So far you know, he was a priſoner in the 
cuſtody of the Warden, from the time of his 
ſurrender üll he was diſcharged ?—A. As far as 
I know, 

O. It is not an uncommon _ thing For perſons 
ſurrendering as fugitives, to be allowcd the rules, 
I believe? -A. It always was ever ſince I 1e- 
member. 


Mr. Brooke, the printer of the Gazeite, called lo 
prove lhe Gazelle account. 


Mr. Garrow. You don't diſpute, he took the 


| benefit of the Att as a fugitive. 


Mr. Serjeant Adair. He has, as was ſtated', I 


underſtood Grove lo. 
Nr. 
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Mr. Garrow. We called this man to prove, 
that notice was given of his being a fugitive. 
Lord C. J. It is proved, the oath was admi- 
niſtered to him at the time he was diſcharged. 
Mr. Serjeant Walker. We only called for 
the Gazette, 1t — the proceedings that were 
burnt. 
Lord C. J. I don't ſee that you want it. 

Mr. Serjeant Adair. I ſhould not riſe but to 
ſay, it has not been proved lo far as it © goek 


Dorothy Funter fworn. 


Examined by Mr, Garrow. 


Myr. Serjeant Walker. We mean to ſhew that 
he was at Cavendiſh-{quare. 

Lord C. 7. You may ſhew he was out of 
cuſtody any time after the 28th of June, 1774. 

Q. to Grove. Do you know the date of the 
diſcharge ? 

Mr. Serjeant Adair. I object to that queſtion 
at preſent. 

Mr. Garrow. I could ſtate the date, but the 
Serjeant deſires I ſhould not till after this wit- 
nels has been examined. It was earlier than the 
date your Lordthip has mentioned. 

Tord C. J. It is clear, it muſt be the Michacl- 
mas ſeſſions; in fact, it could not be ſooner. 

Mr. Garrow, In point of fact, I believe it 
was earlier. | 

Lord C. J. It could not be ſooner than Mi- 
chaelmas; the notice muſt be 30 days before 
the ſeſſions. 

Mr. Garrow. There is the record of the ſel- 
ions; I don't know what day it is, and the oath 
| 1s 
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is within ſide ; your Lordſhip will fee it is ligned 


by Mr. Hayman. 
. to Mrs. Funter. Were you acquainted 


with Mr. Hayman in the year 1774 -A. I was. 
Q. Will you be ſo good to tell us where VOU 
lived in that year !— A. At No. 16, Cavendiſh. 


ſt: cet, Cavend iſh-ſquare. 
Q. At the houſe of Mr. Cawthorne ?—A, 


Yes. ſir. ö 

Did it happen to you to ſee Mr. Hayman 
at that houſe any time of the ſummer of the year 
1774 ?—A. Yes, ſir. 

2. About what time in the ſummer | L-A, 
About june. 

What part of June A. The 21ſt, from 
the 21ſt of June to the 21ſt of the next month, 

DQ. Then you ſaw him at different times from 
the 21ſt of June to the 21ſt of July ?—A., Yes, 
fir, he was very often there. 

Q. Is chere any circumſtance by which you 
are "enabled to remember the Cate ?—A, Yes, 
ſir, I was brought to-bed of my fourth fon the 
21ſt of june, 1774. | 

Was he there ?—A, He was in the _ 
that very day and hour, at 7 o'clock at night. 
ſaw him there ſeveral times in the houſe that 5 7. 

. You lay, from that day, the 21ſt of June, 
to the 211t of the next month July, he was there 
frequently ?—A. Very often. 

Q. Did you know whether Mr. Hayman had 
lately come from abroad then A. He had. 

O. Do you know the purpoſe for which he 
came? -A. He came to be cleared by the Att. 

Q. The Intolvent Debtors Att ?—A, By the 
Inſolvent Debtors Act in 1774. | 

2. Did you ever hear from him whether he 

| Was 


E 


was in point of fact cleared? -A. He faid he 
was; he came to our houſe that day, and ſaid 


he had ſurrendered. | 
Q. That day ?—A. Not upon that day, fir, 
but a few days after it. 


He came to you then upon his arrival 


from abroad? — A, He came before I was brought 
to-bed. 3 
. Upon his arrival from abroad he came to 

your houle ?—A. Ves. 

O. And then told you he had ſurrendered ? 
—A. Yes. | 

Q. To what priſon ?—A. The Fleet. 
Q. He came to your houſe that very night 
and flept there on the 21ſt ?—A. Yes, fir, and 
he ſlept there a week, or a fortnight after, I 
believe. | | . 
Q. From the circum?ances of having had a 
child born at that time, have you a doubt as to 
the time ?—A. No, fir, not at all. 
Q. Are you ſure of the day as you can be of 
any thing elſe that you know ?—A. Yes, fir, it 
was the longeſt day and the ſhorteſt night. 
Q. You know it from the circumſtances of 


your being in labour ?—A, Yes, fir, I called it 


a very long day. 
Q. Was there any connection between him 
and Cawthorne ?—A. There was, he wrote to 
Mr. Cawthorne. 
. Had you, previous to his being cleared 
by the AR, after his ſurrendering, had any con- 
verſation at all with him about his ſurrendering 
to be diſcharged ?—A. No further than when 
he came and ſaid he had ſurrendered, I told 
him he was very lucky to come over and ſurren- 
der in ſo ſhort a time to get clear of all his debts. 
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I take it, you are ſure as to the time, and 
vou faid he flept there a week, or a fortni ght 
after 9A. He did ten days, or a fortnight. 

. Who was the midwife that attended you? 
44A: A Mrs. Bl: ant, in Hazle-Court, Fleet- 
ſtreet. | 

2. Have you : a relation of the name of Aſ- 
10 3 I ha Ave. 

Q. He uſed to be there ?—A, Yes, he was 
there every night almoſt. 

. Do you know of any money cranſaBibas 
paſſing at this time between Cawthorne and 
Hayman ?—A. Mr. Hayman brought two gui- 
neas with him from Guernſey or Jerſey, and 
what he wanted afterwards Cawthorne ſupplied 
him with. 

Q. Cawthorne lent him money in order to 
procure his diſcharge ?—A. He did. 

Q. Be ſo good as to tell us, whether there 
was any particular caution uſed reſpecting Mr. 
Hayman's viſits to your houſe ?—A. A great 
cal. 

O. Deſcribe them ?-—A. He uſed to come in 
at night. I have let him in myſelf; he came 
in with his hat llapped in order that nobody might 
know him. 

0 diſguiſe himfelf ?—A. Yes, he was 
kept i in a back parlour chic fly. 

Q. Was this after he had told you he had 
ſurrendered at the Fleet? A. Yes, fir. 

Q: This was after he had told you be had ſur- 
rendered at the Fleet ?—A. This was after he 
had told me he had furrendered at the Fleet, 

Q. And he came at night !—A. Les, many 
times. 

Q. Did you, aſter he came in, take any oc- 
| calion to lay he fþ ould not be ſeen ?—A, Yee, 


he 
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he went into the back parlour, and ſtaid there 
till he went away. 

Q. Did he uſe to ſleep there frequently ?— 
A. He ſlept there before he took his lodgings 
in the Fleet. 

. You deſcribe his coming in this way at 
night i in diſguiſe, after he had told you he had 
ſurrendered ?—A. Yes, ſir, aſter he had taken 
his lodgings in the Fleet. 

Did he ule thole lodgings ?—A. He did, 
fir, ſometimes. 

. And ſometimes ſlept in Cavendiſh-ſquare ? 
A. Yes, he ſlept in Cavendiſh-ſquare, 


Croſs examined by Mr. Serjeant Adair. 


. Pray, madam, are you ſure as to the time 
that you have deſcribed the birth of this fourth 
ſon of yours? -A. I am, fir. 

Q. What is your name A. Dorothy Fun- 
ter 1 is my name. 

Q. Was Mr. Funter at home ?—A. No, fir, 
he was at Bant's-Ifland upon the coaſt of Guinea. 

Q. How long had he been abroad? A. About 
four months. 

Is he come home ?—A. He is dead; he 
died after he had arrived there a month. 

„ Then he was dead before this time? -A. 
He was dead before this child was born. 

Q. Pray, ma'am, who was Mr. Cawthorne ? 
A. He ke pt the houſe, the maſter of the houſe 
in Cavendiſh-ltreet. 

O. Mr. tupter and you lodged with him ?— 
A. Mr. Funter was gone abroad when J vent to 
lodge there. 

How long did you live in that neighbour- 
hood. ma'am . 1 believe [ lived there tw© 


years, 
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9. You lodged at Mr. Cawthorne' s houſe two 


years ?—Yes, ſir. 
O. What was Mr. Funter —A. A miniature 


painter ; he went abroad. 

Q. Had he been under any particular trouble 
or difficult; -A. No. 

2. None at all? — A. No. 

a 6 Nothing to make it neceſſary to ſecret his 
name, or yours I {uppole ? - A. No, lir, there 
was no ſecret in our names. | 

© No ſecret at all in that ?—A. No. 

8 Then I preſume it was very well known 
to the neighbourhood -A. Yes, fir, very well. 

Q. Then vou were perfectly known in the 
| neizhbourhood where you lived two years by 
the name of Funter ? A. 1 was. | 

Q. And never by any ber name? — A Some- 
times J went by another name. 

. What might that be? — A. Elliot. 

G. And ſometimes what elſe ?—A. I do not 
know that I went by any other but that of Elliot 
and Funtoer. | 

Q. Will you undertake to be poſitive you 
were never known by any other name but Elliot 
and Funter ?=A. Nobody called me by any 
other; I don't know that they did. 

Q. Was this child a boy or a girl ?—A. A 
ſon. 

Q. What might his chriſtian name be . 
William. 

Was he ever baptized ? -A. Yes. 

G. Was there any regilter in the name of 
Funter — A. o, fir, he was regiſtered in the 
name of Cawthotne by miſtake. | 

. How might that happen ? -A. It happen- 
ed very unluchily, the nurſe regiſtered him 
wrong; I was not at the chriſtening. | 

| Q. It 
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. It was a ſtrange blunder of the nurſe in- 
deed. What could put in the nurſe's head to 


regiſter oung maſter Funter in the name of 


Cawthorne ?—A. I don't know, ſhe was tipſey, 
I believe. 

. You muſt have a very merry chriſtening 
to mike her believe maſter Funter was the ſon 
of Mr. Cawthorne ?—A. She fancied it was July 
the 21ſt inſtead of June 21ſt; ſhe made a miſtake 
all through. 

O. She muſt have been tipſey indeed. She 
miſtook the child's name ?—A. Yes, fir. 

Q. And miſtook the month, you ſay ?—A, 
Yes, ſir. 

Some time they ſay, when people are 
drunk they ſpeak truth; was that the caſe with 
nurſe ?—No. that was not the truth, the child's 
name was Funter; my name was Funter. 

. Some time the child goes by the name of 
the father, but ſhe fancied this might be ſome- 
thing elſe 52 8 Yes. ſhe fancied lo. 

0 Did you get this corretted to reſcue your 
charater ?—A. No, fir, I don't mind trifles. 

This was but a trifle in your eſtimation 
then? — A. It was, ſir, a mere trifle. 

O. Whether this was the child of Cawthorne 
or Funter, was to-you a matter of no great con- 
ſequence ?—A. No great conſequence, he was 
a fine boy. 

Q. I hope he is well now? -A. He is, Gr. 

Have you corretted the nurſe's miſtake, 
and given him his right name ?—A. No, fir, he 
is to work for his bread, it is of no conſequence. 


D. He Ou by the name of Cawthorne to this 
hour ?—A. He docs. fir. 


2. Ms. Cawthorne and you were upon ſuch 


terms 
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terms as to induce the nurſe to fall into ſuch a 
miſtake. Who may this Mr. Cawthorne be ? 
A. I don't know what you mean; do you 
mean what trade. 

Yes ?—A. He gets his bread by his pen. 
1 don't know what you may call him, he was a 
Maderia merchant formerly, but he has been 
reduced in circumſtances. 

What uſe is it of his pen which this gen- | 
ten ſometimes makes, that he gets ſuch a good 
livelihood by; who takes your children which 
are not his own, and lets them go by his own 
name? I ſuppoſe he gets a handſome livelihood. 
A. No, he gets a bit of bread, no great things. 

Q. He writes paragraphs in the news paper ? 
— people would pay him money for it, I 
did not much mind 1t. 

Q. That was a trille too? -A. That I did not 
mind. | 
Where is Mr. Cawthorne ?—A. I believe 


- he is in the country. 


2. What part ?—A. Nottinghamſhire. 

G. How long has he been there ?—A. About 
a week. 

Q. How came he to go there? -A. He had 
occaſion to go there for a little money. 

Q. Perhaps he was a little more mealy mouth- 
ed than you, and thought you might make a 
better witnels ?!—A, He did not think much of. 
at. 

Q. As Toon as he was told this trial was to 
come on, he thought 1t right to take a trip to 
Nottinghamſhire, and leave you behind for a 
wiinels A. It you pleaſe to think fo, fir, but 
I am furc to tic contrary, 


Q. It 


— 
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It was urgent buſineſs that called him away 
at that particular time ?—A. I am certain it was. 
. When do you expett this gentleman back 


. again ?—A, Some day the latter end of this 
week. 


Q. As ſoon as this cauſe is over and all at an 
end, and your friend has got a verdie by your 
evidence, that evidence he did not dare to give 
himſelf, then he will come back again ?—A, I 
don't know, fir. 

Mr. Serjeant Adair, Good morning to you, 
Mrs. Funter. 


Mrs, Funter. Thank you, fir. 


William Noble Aſlop ſworn, examined by Mr. 
Serjcant Walker, 


Q. Was you ever at Mr. Cawthorne's houſe? 
ous. Fs. UE. 


Q. Was you ae] in 1774 in June ?—A, 
Yes. ſir. 

| What makes you now recollect you were 
at chat time -A. By reaſon of Mrs. Funter's 
being brought to-bed at that time; my mother 
was her ſiſter and nurſed her; I was: then an 


apprentice in Saliſbury-Court, and my mother 
came and told me of 1t. 


O. Your mother was ſiſter to Mrs. Funter ? 
A. She was, fir. 


O. And he nurſed her -A. Yes, fir. 


O Is your mother alive -A. No, ſir, ſhe 
is dead. 


2. You uſed to be there -A. I uſed to be 


frequently there. 
Q. In what month ?—A. Tune the 21ſt. I 
remember the circumſtance, in the year 1774, I 


was 


I & ] 
was an apprentice at that time, at the time my 
mother nurſed Mrs. Funter. 
Q. During the time the lay-in ?2— -A. Yes; fir. 
G. Was you there more than once ?—A. F re- 
quently, almoſt every evening. 


Q. You faw your mother there ?—A. 1 did, 


ſir. 
' You remember the birth of the boy ?— 


A. 18 ſir. 
O Did vou ever ſee Mr. Hayman there? 


A. I have, fir. 
Q. Do you know Mr. Hayman? — A. I do, fir. 

Are you ſure it was he you ſaw there al- 
ter the birth of the child ?—A. I am certain of it. 

. Have you ſeen him more than once after 
the birth of the child ?—A. I have ſecu him 
more than once, twice, or three times. | 

At Mr. Cawthorne's, Cavendiſh-ftreet, 
Cavendiſh-{quare ?—A. At Mr. Cawthorne's, 
Cavendiſh-ſtreet, Cavendiſh-ſquare. 

How ſoon after the birth of the child ?— 
A.Tt might be two or three days after the birth 
of the child. 

. You ſay you ſaw him there ſeveral even- 
ings A. After that. 

How many times might you ſce him there 
altogether ; ? — A. I cannot tell the particular 
times; I have ſeen him there in the courſe of 
ten days, or a fortnight, I cannot tell the parti— 
cular times, 

. You ſaw him there feveral times during 
the courſe of ten days, or a fortnight ?—A. I was 
there almoſt every other evening; as 1 was an 
apprentice I uſed to call to ſce what my mothe! 
wanted, Mrs, Funter being my aunt, 


Q. Is 
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Is your mother dead ?—A, Yes, me died 
laſt September. 
Did you know any other perſon that at- 
tended her ?—A. No, I cannot ſay that any 
body elle attended her. 


Croſs Examination by Mr. Serjeant Groſe. 


Q. This goodly Mrs. Funter was your aunt : ? 
—A. She was. 

2. Did you call her Funter ? or Cawthorne ? 
or Elliot? or what ?—A. I cannot fay I called 
her any thing in particular. I knew ſhe was my 
aunt, I was poſitive of that. 

Q. What was the name you called her by ?— 
A.Funter was the name always called her by. 

2. So you was occaſionally at the houſe two 
or three days after the birth of the child P—A. I 
was, fir. 

Pray, where do you live? A. I live in 
Warwick- lane. 

Q. Who do you live with ?—A. At the Three 
Jolly Butch ers, Warwick-lane. 

What is your trade ?—A. My trade is a 
book-binder ; I ſerved my time in Saliſbury- 
Court. 

. You was an apprentice at the time this 
tranſaQion happened ; how old are you ?—A. 
Jam 314 in September next; I was born in the 
year 1755. 

2. Have you been long acquainted with Mr. 
Hayman ?—A. I have no other acquaintance 
with Mr. Hayman but juſt at that ime; I have 
no acquintance with him any further than ſee- 
ing him. 

Lou have never ſeen him from that time 
to this?—A, Yes, I have; I went to aſk a ht- 

tle 
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tle advice of him with reſpett to a complaint I 
had. 

O. In the way of his trade ?—A. In the way 
of his trade. | 

O. And he gave; his advice ?—A. Yes, and 
] went to another doctor, as he was not ſulßei 

e. Had you ever any realon to go to Mr. 
Hayman after that ?—A. I had little ſcruples of 
conſcience, and I wiſhed to fee the man again, 
and I went lately. 

D. Little ſcruples of conſcience ?—A. Cer- 
tainly, ſir, in courſe of years. 

DQ. Had you any converlation about it? A. 
No further than when the thing was mentioned 
to me. 

O. Who mentioned it? — A. That is imma— 
terial. The gentleman that mentioned it to me, 
aſked if I was confident of the man. I ſaid, I 
ſhould wiſh to fee the man again. 

O. You don't chuſe to tell the man that aſked 
you? -. Yes, Mr. Sheldon was the man that 
aſked me. | 

Q. Why did you ſay it was immaterial ?— 
A. Immaterial, why, I did not know. Mr. Shel- 
don was the man that aſked me if I would wiſh 
to ſee the man. I faid I would, and I faw him 
again, 

. You had ſcruples of conſcience ?—A. Yes. 

Lord C. 7. He was doubtful of his recollec- 
tion, and he defired to ice him again, 

Mr. Garrow. The firſt notice in the Gazette 
is the 28th of june; the ſecond is the 2d of July; 

the third is the 5th of July. 
Mr. Serjeant Greſe. You vas not at the chriſ- 
tening of young Funter ?—A. No, fir, but I was 
there on the eyening of the chriſtening. 
| Q. How 
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O. How old was the little boy when he was 
chriſtened ? A. Sir, I did not aſk that queſtion. 

O. Do you know within a day or two ?—A. 
No. fir. 

Q. You cannot tell within three weeks, or 
three months? -A. No, fir, thoſe matters I did 
not enquire into, I went there to get a good 
belly full of victuals. 

Q. Have you any accurate account of the 
time your aunt was brought to-bed ?—A. No 
further than this, my mother came down to me 
and told me my aunt was brought to- bed at the 
time; I enquired no further, I was not admit- 
ted into the room. 

Do you remember the chriſtening -A. 
The evening of the chriſtening I can partly re- 
member. | 

Q. Was you at it *—A. I was there in the 
evening. 

Q. How long ago was it after !—A. How 
long I cannot ſay. 

Q. Was the child chriſtened in the houſe ?— 
A. No, I believe not; I know nothing at all 
of that. 

Q. You are ſure it was Mr, Hayman ?—A, I 
am poſitive it was Mr. Hayman. 

Mr. Garrow. The oath is, Within fourteen 
days after my landing, I ſurrendered my ſelf into 


the cuſtody of the keeper of the Fleet prifon, and 


have ever ſince continued my ſelf in his cuſtody. 
It has been proved that he was diſcharged the 
day he took the oath, 
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Tie oath was then ordered to be read to the follow» 
ing purport, 


I John Hayman, upon my corporal oath, in 
the preſence of Almighty God. do ſolemnly 
ſwear, &c. that upon the 28th of April, 1774, 
I came from beyond ſeas in foreign parts, from 
Guernſey, and did in fourteen days after my 
landing ſurrender to the cuſtody of the keeper 
of his Majeſty's priſon of the Fleet, and have 
ever ſince that time continued a priſoner in his 


cuſtody. 


Lord C. J. Have =u got the regiſter of the 
child ? 

Mr. Serjeant Adair. They have bronght an 
atteſted copy inſtead of the examined copy. 

Mr. Serjeant Walker. We will call people to 
the ſituation of this man. 

Mr. Garrow. Even taking it fo, it will not be 
an anſwer to our juſtification ; taking it was in 
July inſtead of June, ſtill, my Lord, taking 
our evidence to be true, it is no ſort of anſwer. 

Mr. Serjeant Adair. Now, taking your ev1- 
dence to he true, I could not anſwer it; but I 
am very far from taking your evidence to be 
true, it is too much, it is a doſe I am not pre- 
pared to ſwallow. 

Lord C. F. If they had bronght It more re- 
gularly, 1t goes no further than her evidence 
goes, becauſe without her evidence it would not 
appear to apply. 

Mr. Serjeant Walker. I don't ſce that it is ne- 
ceſſary to call any witneſſes with reſpect to the 
fituation of the Plaintiff at any particular period 


of time. 


Lord 
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Lord C. J. No. 


Mr. Serjeant Walker. Then we have no more 
evidence. | 


Mr. Serjeant Adair. | 


Gentlemen of the Jury, now it becomes my 
duty to trouble you with a few words in reply 
in this caſe. And you will obſerve that what I 
ſtated to you in the outſet, is thus far ſtrialy 
true, that my learned brother has not attempted 
to juſtify any one of the infamous charges con- 
tained in this Libel, except that which has been 
the fubje( of your late examination; which was, 
that this unfortunate man, the Plaintiff, takes an 
oath, which he endeavoured to prove, but which 
was not proved, in order to obtain a diſcharge 
of his perſon from his debts; it therefore ſtands 
fully admitted, that all the reſt of this Libel, (if 
you were to cut that paragraph compleatly out 
of it) remains as groſs a Libel as ever was writ- 
ten; it was falſe and malicious, and publiſhed 
for the purpoſe of ruining the Plaintiff in his 
character and property. But my brother was 


inſtructed to follow up with ſpirit that plea 


which he has thought fit to put upon record, 
which was not for the purpoſe of juſtifying 
himſelf, or entitling himſelf to your verdict, 
becauſe I truſt his Lordſhip, in point of law, as 
it ſeems to me, muſt tell you this juſtification 
extended to but one part of a yery infamous 
Libel, does not entitle, even if true, the Defen- 
dant to your verdict; but it was put there for 
ſome other purpole, that is, the purpoſe of ruin- 
ing him if they can; that being the intention of 
the plea, it ſeems it has been ſupported in a 
manner worthy your attention, and I think I 
can 


* 
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can truſt it to your good ſenſe, whom I am now 
addreſſing. and to your Own feelings and know- 
ledge of the world, of the attions of this kind, 
that you will not upon ſuch evidence as has 
been to day laid before you, find a verdict for 
the Defendant upon that iſſue; for upon that 
plea there is a ſeparate iſſue joined, upon which 
you muſt find a verdict either for the Plaintiff, 
or for the Defendant. As to the other, there is 
not a ſhadow of a doubt upon the general iſſue 
in the cauſe your verdict muſt be for the Plain- 
tiff, and upon that you mult aſſeſs ſuch damages 
as you think the Plaintiff ought to receive, but 
you will attend to the evidence by which this is 
ſupported. —Firſt, as to the witneſſes, then next 
as to the teſtimony given you. I nad not trou- 
ble you with many things ſaid by the witneſſes; 
and Mrs. Funter 1s ed to you; her name 
it ſeems is Funter, otherwiſe Elliot, otherwiſe 
Cawthorne, and perhaps, as many others, as 
men who have thought fit to live with her, or 
take her into their houſe.—She ſays ſhe was 
delivered of her fourth child, which by the 
ſtrange miſtake of the nurſe was called Caw- 
thorne, and that miſtake is continued by ſuſfering 
little maſter to go by that name to this hour 
That 1s the account ſhe gives, but the manner 
in which ſhe gives it, and the reaſon ſor not cor- 
retting this miſtake of the nurſe j 1s, ſhe does not 
mind ſuch trifles as that. What is that but a 
declaration of this witnels upon her oath, ſhe 
thinks her own character, in a point the molt fa- 
cred to a woman of honour. is a trifle ? ſhe con- 
ſiders it as a trifle, having had within four months 
of her huſband's death, having had a child by. 
another man, in whole houſe the lived—that is 

a mere 


6 


2 mere trifle, what ſhe eſtimates her own cha- 
radter at as a mere trifle, and not worth while 
to correct the miſtake, beceuſe that was a trifle, 
her character only having been affected by it. 
IH ſhe had loſt a ſhilling, I dare ſay ſhe would 
not think that ſuch a rifle ; but this is the fort 


of witneſs upon whole teſtimony you are to build 


up this caſe. Then ſhe ſpeaks of another curi— 
us miſtake, the nurle ſhe had, ſhe ſays, was 
very tipley. It was not very decent to permit 
her to come to the chriſtening in that ſituation; 
if ſhe was in that fituation, it would have been 
more decent that ſomebody elſe ſhould have gi- 
ven the directions; ſhe ſays, ſhe made a 155 
about the child's birth of a month; in fact, i 


was more; that was an odd miſtake, and? . 


queſtion, when you come to the recollection of 


time. is, whether you will truſt to that which was 
emeied at the time. or to the recollection of the 
witnels, ſo deſcribing herſelf, and confidering 
her own character as a trifle, you will not think 


that as much a trifle Gather ou believe it or 


not; but you will conſider whether you believe 
her recolleQtion now to be right or not; that is 
an obſervation I make; I don't wiſh to miſlead 
ou by that obſervation, it don't go to anſwer 
the fact. If you believe the fact to be true, as 
to the queſtion, whether the oath which has been 
proved to be taken by Hayman, was true or 
falſe, it is exactly the ſame thing; but whether 
this child was born at the time ſhe ſaid it was, 
or whether the nurſe, by miſtake, gave thoſe di. 
redtions to enter it in the regiſter. "If it be true, 
that for a fortnight after the birth of that child, 
Hayman was at large in Cavendiſh-ſtrect, Ca- 
vendiſh- it allects the truth of that oath, 
| whether 
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whether it was at that or any other time, for 1t 
will carry it to the time he ought to have been 
in cuſtody. I don't miflead you by ſaying, 
if we could prove the time, it would be material 
in the caſe, any further than this, it is very ma- 
terial ſo far as to the effect of the evidence given 
to day. To pronounce that a man has been guilty 
of perjury, depends entircly upon the recollec- 
tion of the witneſſes, as to the time entered; if 
they are miſtaken in a month, if they are miſ- 
taken even in a number of days, the fact they 
{peak of may be perfectly true, for it depends 
upon the recollection of the time, and which, 
by the by, brings it to within two or three days, 
whether it was true the child was born at the 
time Mrs. Cawthorne, or Mrs. Elliot, or Mrs. 
Funter ſays it was, to wit, the 21ſt, then it de- 
pends upon recollection within two or three days, 
whether that will falſify a man's oath or not. They 
ſpeak to his calling there ten days or a fortnight 
together, as Aſlop ſays ; firſt he ſaid two or three 
days, then he ſays, upon further preſſing with 
queſtions, ten days, about two or three days af. 
ter his aunt was delivered; if the witneſſes come 
to two or three days in recollection of a fact, 
they had ſo little room to remember, or to take 
notice of, it is immaterial to them what the time 
was that he came, if it is to be confined to two. 
or three days, he might call there ſeven days 
after the birth, and his oath be perfectly true, 
becauſe the ſurrender was upon the 28th of June, 
there was a full week left then; they are cauti- 
ous and ſay he called often after the woman was 
brought to-bed, that was the 21ſt of June, but 
there being a miſtake in the regiſter of a month, 
ſhews how uncertain they are in their memory, 

| as 
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as to the recollection of the time. Then another 
circumſtance Mr. Aſlop is called to fix is, he 
| firſt ſwears to two or three days only, and there 
upon the general queſtion he would have ſtopped. 
He ſays he has ſeen Hayman there after his aum 


lay-in of her laſt child, that he called there more 


than once, twice, or three times, and for two or 
three days after. 

Lord C. 7. You miſtake him. 

Mr. Serjeaat Adair. I think he did. 

Lord Gf I have taken him quite differently, 
that the firſt time he called was within three or 
four days after ſhe was brought to-bed. 

Mr. Serjeant Adair. Then comes the follow- 
ing up the queſtion, How long after can you 
ſpeak to ?—lays he, it might be ten days, or a 
fortnight. And you are by this recollettion ta 
convitt a man of perjury ; your verdict will not 
ſubject him to the puniſhment for perjury, it 
will be a direct affirmance upon your oaths, that 
he has been guilty of it. What ſort of recollec- 
tion is it à flop tells you, he was there, though 
not at the chriſtening, he was at the houle the 
day the child was chriſtened. He anſwered my 
queſtion, and chat anſwer was given upon oath, 
he cannot tell whether the child was three weeks, 


or three months old when it was chriſtened ; that 


is his recollection as to the time. I aſked hin 
how old it was when 1t was chriſtened ? ſays he, 
I cannot tell. Was it three weeks, or three 
months? I] cannot tell. Then this wanels that 
cannot tell the difference of three weeks, or 
three months, when the child was chriſtened, 
undertakes to pin his oath to within three days 
ef the time this man ſurrendered; and if you 

ee | take 
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take it to the utmoſt extent, three weeks, or a 
fortnight, if you carry it to the utmoſt extent 
ou can. Will you find a verdict upon your 
oaths by which you fix a ſtigma upon him, though 
he will {till be entitled to your verdict ? Can 
on, upon your oaths, find a verdict for ever 
— him with the ſtigma of perjury, which, 
perhaps, if true, may hereafter ſubject him to the 
puniſhment of it upon the uncertainty thoſe wit- 
neſſes ſpeak, with ſuppoſing them entitled to 
credit? As to Mrs. Funter, I ſhall ſay no more 
about, ſhe has deſcribed herſelf ſufficiently by 
the light ſhe conſiders her own character in. 
Why is not Cawthorne here ? they will tell you, 
and truly, they applied to his Lordſhip to put 
off the trial. 
Lord C. J. To be hure it is ill-founded, it 
was upon your objettion I would not put off the 
trial. 
Mx. Serjeant Adair. J am ſtating that. 
Lord C. 7. You cannot argue from his ab- 
ſence, if you oppoſed the putting off the trial 
upon that account. 
Mr. Serjeant Adair. J am ſtating the fact; my 
brother ated the fact without interruption. 
Mr. Serjeant Walker. I wiſhed to have him; 
you are not to ſay I wiſhed to keep him awa 
Mr. Serjeant Adair. My brother ſtated the 
reaſon why he was abſent, and regretted it, he 
ſtated what he ſuppoſed they would prove if here. 
Mr. Serjeant Walker. I did not. 
Mr. Serjeant Adair. 1 am ſtating the fact, and 
ſtating it Rid I beg your attention, Gentle- 


men, I was ſtating it fairly and correctly; it is 
true, my brother applied, upon the abſence of 


Cawthorne and others, to put off the trial. I 
Was 
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was preſent, and I did object, as I thought my 
duty led me to object, to its being put off. 

Lord C. J. I certainly would have put off the 
trial, if ou bad conſented. 

Mr. Serjeant Adair. No doubt, I believe your 
Lordſhip would. But, I believe, Gentlemen, 
you will not be ſurprized, that JI, as counſel for 
a man accuſed, as this perſon is, of expedtin 
ſuch a witneſs as Mr. Cawthorne is deſcribed, to 
be brought againſt him, ſhould not conſent to 
put off the trial, to ſearch the kingdom to have 
him brought back, therefore I did not conſent ; 
I am going to ſtate the fact upon the evidence 
of Mrs. F unter, which I have a right to obſerve 
upon, but it would not have been fair to make 
an obſervation without firſt ſtating they had 
applied to put off the trial; it does not add to 


my obſervation, but upon the contrary, as far 


as that goes, it weakens it; but thus far appears 
upon Funter's evidence: This man went out a 
week ago, Cawthorne did; ſhe expects him to 
return in a few days. What is the cauſe this 
man is ſuppoſed to be a moſt material witneſs ? 
he would have gone, if the truth is ſo, to con- 
firm the teſtimony of thole witneſſes, and I hope 
he will be a little more accurate as to time; 
but he goes away out of town after he was in- 
formed of this cauſe coming on, and ſhe ſays 
he is to come to town immediately after, you 
will judge whether that ariſe from urgent buſi- 
neſs. Mrs. Cawthorne, or rather Mrs. Funter, 
was thought the ſafeſt witneſs of the two; I, nor 
my brother can be permitted to ſay, it will con- 
firm or contradiet Mrs. Funter, in point of fact; 
Mrs. Funter is left to prove this fact, ſhe being 
the witnels, and giving the hiſtory the has _ 
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of herfelf, you are to judge, whether from her 
evidence coupled with the want of recolleQtion 
as to particular times; whether you can upon 
her teſtimony, now upon your oaths, ſay, after 
the 28th of June the Plaintiff was at that houſe 
in Cavendiſh- ſquare. 


Beſides, you muſt be able, upon your oaths, 


founded upon the evidence, in cafe you believe, 


and give full credit to the evidence after the 28th 
of June, and before the 8th of Auguſt, to ſay 
that Mr. Hayman was in Cavendiſh-ftreet, Ca- 
vendifh-ſquare ; if you can believe that upon 
the loofe evidence given by ſuch witneſſes, I 
don't ſtand up to ſay, in point of law, that don't 
prove the iſſue; I don't ftand up to quibble or 
miſlead your judgment to contend a man that 
has the rules, can he ſaid to remain in cuſtody 
when he goes out of the rules, J ſhould be 
aſhamed of ſuch an argument, I would not 
do it for any client whatever. If you believe 
upon ſuch evidence as you think you can rely 
upon, that he was out of the rules upon the day 
they ſay before his diſcharge, they have proved 
their caſe ; but I truſt you will not upon ſuch 
evidence, think you can ſafely reſt upon their 
credit or recollection at the time fo as to find 
Mr. Hayman guilty of perjury, and at all events 
the verdict muſt be for the Plaintiff, and the 
meaſure of damages will depend upon their 
making out their plea. I conceive, I am well 
founded in Jaw, upon that point, it cannot be 
otherwiſe ; but undoubtedly, the different mea- 
ſure of damages will depend upon your belief 
of that fact; if you believe this pela is not fuf- 
ficienly 
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ficiently proved, if you think they have ſlreteh- 
ed it to bring that intimacy between Mr, Caw- 
thorne and the Plaintiff, to ſhew. he was at his 
houſe about or near the time of his ſurrender, 

if you think they ſtretched it. Gentlemen, it 
appears with relpect to one of the witneſles, 
Aſlop, they have been talking with him, and 
you obſerve his caution, he dehred to fee Mr. 
Hayman upon it before he ſwore to him, What 
is to fix his recollettion as to the time? if there 
could have been no doubt of that, why bring 
him to look at him? and in ſuch a caſe as this, 

there ought not to be a ſhadow of a doubt, and 
if there was not, why bring him to look at him ? 
I dare ſay Mr. Aſlop ſaw him there, but the 
queltion is, when ? and you mult judge from that 
evidence according to your behet of the evi- 
dence, and according to that belief in all pro- 
bability will be the meaſure of damages ; but if 
you think that matter 1s ſtretched for the cor- 
rupt purpoſe of giving in that falſe plea, I truſt 
you will think fit, and will give Mr. Hayman 


ſuch damages as are within the power of the 


Plaintiff to pay. 

Lord C. J. Have you any evidence to con- 
tradict thoſe witneſſes as to his being out of the 
rules? 

Mr. Serjeant Adair. It is impoſſible to prove 
ourſelves out of the rules; our witnefles, if we 

had any, muſt have been with us every hour from 
the 28th of June to the time of the diſcharge,'we 
could not prove an alibi, if in any part of their 
teſtimony they had fixed a day, and ſaid upon 
ſuch a day as the 28th of June, or goth, or 3ſt, 
2d, 3d, 4th or 5th, in ſuch a way as that, 1 
they 


54 |] 


they faw Mr. Hayman at this houſe, we might 
have called half a dozen witneſles to have proved 
him within the rules; but we cannot prove from 
the 28th of June to the 8th of Auguſt, that he 
has never been out of the rules, it would be 
walling your time, and beating the air to call 
one or twenty witneſſes. to ſay that Mr. Hayman 
lodged in the rules, and fo far as they know, he 
was not out of it during the time mentioned. 


Lord C. 7. It don't appear to me to be quite 
ſo difficult. when a perſon is in cuſtody by being 
within the rules, to give an account of him with- 
in the time of being in ſuch cuitody, though it 
would not amount to a contradiction of the evi- 
dence to put him in another place at a particular 
time; yet ſpeaking generally that he kept within 
the houſe in the rules, which are not ſo very 
large a ſpace, or indefinite ſpace, but proof 
might have been given from the place where he 
lodged, and that might have been a material 
circumſtance. 


Gentlemen, there are two queſtions for your 
confideration, the firſt in point of order is, whe- 
ther the Defendant has proved that which by 
his plea and juſtification he undertakes to prove. 
It certainly is a bold plea, and very material. 


Mr. Serjeant Adair. 1 have enquired about 
the man with whom he lodged, the corner of 
Prugean-{quare, and I find he is dead. 


Lord C. 7. Then that is nothing; the Defen- 
dant undertakes to ſwear as to one part of the 
charge, 1n the paper of which they complain as 
a Libel, and that is the moſt material part of 


the charge. 
There 


1 

There is not a great deal in thoſe circumſtances 
that regard the Quack Medicine. but there is an 
inſinuation in the Libel, it is not in a direct aver- 
ment, but it is certainly pointed enough to make 
it a Libel. But the Plaintiff goes upon the 
ground that it is falſe. That inſinuation is, this 
man took the benefit of the Inſolvent Act, and 
in the oath that he ſwore upon the occaſion, he 
committed wilful and corrupt perjury. 


The queſtion you are firſt to conſider is, whe- 
ther the Defendant has made out this caſe to 
our ſatisfaction, if he has, you are bound upon 
that part of the caſe to find a verditt for the De- 


tendant, the matter being only as to the truth 


or falſhood of that plea and juſtification. 


Now as to that, in the firſt place I think no 

3 ariſes againſt the Defendant's evidence, 
or not producing Cawthorne ; if the Defendant 
had ſuffered the trial to come on in the abſence 
of Cawthorne, knowing that he was abſent, I 
think it would have been open to a very juſt 
obſervation upon the part of the Plaintiff, that 
the material witnets was kept back, and the not 
producing a man that had the moſt conneQion 
with Hayman, according to the relation you 
have heard ; now by producing the woman, and 
another perſon leſs connected wich him, would 
| have afforded a ſtrong inference againſt the 
credit you were to give to them. But I am 
bound to tell you upon the former day of fit- 
tings, an application was made upon the part of 
the Defendant to put off the trial of this cauſe, 
upon account of the ſudden abſence of Caw- 
thorac. I could not do it becauſe I did not 

think 
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think the affidavit fo ſtated, as to afford a ground 


for me, knowing nothing of the cauſe, and wiſh- 


ing to know nothing of it, to put off the trial; if 


the Plaintiff had conſented, I certainly would. 


The Defendant was not therefore delirous to 
bring on the cauſe, when he could not have the 
teſtimony of Cawthorne, but upon the contrary, 
deſirous to poſtpone the cauſe to ſuch a time, 
when he could have had all the perſons ac= _ 
quainted with the tranſactions, and been able 


to call Cawthorne. 8 | 


You are now to conſider the evidence. You 
have heard Mrs. Funter's ſtory is on the 21ſt of 
une 1774, ſhe ſaw Hayman inCawthorne's houſe, 
in Cavendiſh-ſtreet, Cavendiſh-{quare ; the rea- 
ſon of fixing the day is, ſhe ſays, that day ſhe 
was brought to-bed of her laſt child ſhe had, 
ſhe is poſitive as to the day; ſhe ſays it was the 
longeſt day and the ſhorteſt night; the 2 1ſt of 
June is the longeſt day, that is remarkable, and 


the might have been miſtaken as to that parti- 


cular day, but the circumſtance of the woman 
being delivercd is a circumſtance not likely ta 
flip out of her memory. She ſays ſhe ſaw Mr. 
Hayman in the houſe ſeveral different days, that 
he was acquainted with Cawthorne, and he told 
her he came over to be cleared upon a particu- 
lar Act of Parliament; ſhe mentions the con- 
verſations, and that ſhe ſaid he was very fortu- 
nate. She ſays, he ſlept at the houſe about 
eight or ten days after the time ſhe was deliver- 
ed; as to the connection he had with the houſe 
before he was a fugitive, that he had wrote for 


Cawthorne, who I underſtand is a fort of writer; 


that when he came he was concealed till night, 
| 29 | he 
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he was put into a back parlour not to make a 
diſcovery of his being there. This is the former 
part of her evidence. Upon her croſs exami- 
nation by the Plaintiff's Counſel, ſhe is aſked 
ſome queſtions relative to the circumſtance of 
her own hiſtory; ſhe fays her huſband, a Mr. 
Funter, was at Bants Ifland, on the coaſt of 
Africa, that he died ſoon after he went there, 
that ſhe has gone by the name of Elliot and 
Funter, and that her child was baptized by the 
name of Cawthorne ; ſhe ſays it was by miſtake 
of the nurſe, that ſhe was tipſy, and the nurſe 
miſtook the day of the birth, in the account ſhe 
gave, by having the child regiſtered on the 26th 
of September, he put down the 21ſt of July 
inſtead of the 21ſt of June, as the day of the 
dirth. 


The next witneſs is Aſlop.— He ſays he is 
the ſon of the ſiſter of the laſt witneſs; that 
ſome years ago he was apprenticed to a book- 
binder in Sal: iſbury- Court, that his mother nurſ- 
ed his aunt who was lIving-i in; that he was ac- 
quainted by his mother his aunt was brought 
to-bed, and he went ſoon after to enquire about 
her health; of courſe, when his work was over 
at night, he was trequently at her houſe from 
the time of her lying-1n, in June and july. 
He ſays he faw Hay man the re more than once, 
twice, or thrice aſter the birth of ihe child; the 
firſt time he faw him was within three or four 
days after the birth. That the different times 
of ſceing him was within ten days, or a fort- 
night after the firſt time of {eeing him. It ap- 
pears the nurſe is dead, IIe lays, he was appli- 
ed to to know whether he had ſcen Hayman or 
I not, 


a nn 


not, that he had a ſcruple of conſcience, and 
uſed a proper caution before his giving evi- 
dence; he thought he could not give an 
- opinion concerning a man he had not ſeen for 
ſometime. and therefore deſired to be ſhewn 
him; and then ſaid, that was the perſon he ſaw 
there at the time. 


The obſervation upon this evidence of Mrs. 
Funter's character, is a circumſtance of a good 
deal of remark, as the time is twelve years af- 
ter: it is ſubmitted lo your examination, and it 
ſtrikes me upon 1t, that Mrs. Funter 1s the only 
perſon that ſpeaks correttly as to the time, and 
the purpoſe of calling Aflop as a witneſs, is to 
confirm Mrs. Funter in her teſtimony; it would 
have reſted ſubjett to a good many obtcrvations 
il ſhe had been the only witnefs called; but this 
is to be obſerved, the evidence of Aflop ſeems 
perfectly fair in the evidence, and in 11s teſti- 
mony he confirms Mrs. Funter fo far, that he, 
though cautious of his recollection, is however 
certain to as great a degree as is fit for a cautl- 
ous perſon to ſpeak at a conſiderable diſtance of 
time, —1e | aysthis, that he now knows Hayman, 
havins ſeem him lately; that the firſt time he 
faw him was ſoon aſter the lying-in of his aunt 

irs. hunter; that he ſaw him ſeveral times in 
the courſe of ten days, or a fortnight ſucceeding, 
at the houſe of Mr. Cawthorne, in Cavendith- 
ſtreet, Cavendiſh-ſquare. 


Then the next enquiry is, whether Mrs. Fun- 
ter is to be truſled in the accuracy with which 
ſhe has given her evidence. There is no alter- 
native in the caſe, but ſuppoſing ſhe has wil- 

fully 


L 59 J 
fully made up a falſe ſtory, or giving credit to 
the ſtory ſhe relates. As to her general charac- 
ter, and the circumſtance of the child being 
baptiſed by the name of Cawthorne inſtead of 
Funter, and afterwards having gone by the 
name of Hlliot, docs no great credit undoubt- 
edly to her reputation. As to the difference in 
the name of the child, ſhe imputes it to the 
nurie only putting it down in the name of the 
man ſhe lived with, inſtead of the name of the 
perſon at that time ſhe was married to; it does 
not give her the credit and reputation from 
which you would pay a great deal of reſpect to. 
But there 1s a great deal of difference, and a 
wide ſtretch between that degree of bad charac- 
ter, which by her own account may be imputed 
to her, and the circumſtance of her committing 
in this evidence the crime of wilful perjury. 
Now I think if ſhe propoſed to make a ſtory to 
anſwer the intention of the preſent Defendant, 
ſhe was appriſed of the date of the regiſter, ſhe 
knew that before ſhe came here, 1t would have 
been ſo much eafer, and ſo much a better 
thing to have kept to the made ſtory of the 21ſt, 
if it was lo intended than that; from that cir- 


cumſtance, I am induced to give credit to the 


accuracy of her recollettion, becauſe, if her 
delivery was the 2 1ſt of July, the date of the 
regiſter correſponds with the time between the 
ſurrender and diſcharge of Hayman ; it hit the 

urpoſe much better, than her delivery upon 
the 21ſt of june, for that leaves ſeven days pe- 
riod between that time and the 28th of June, 


when his confinement began, 


1 2 Therefore 
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Therefore ſhe has told 5 ftory pointedly 
enough, with circumſtances ſufficient to ſix it to 

der memory, and there is no option in it. You 
cannot ſuppoſe it is inaccuracy, or confuſion, 
or miſtake of time, ſo that her credit 1s not at 
all leſſencd in her evidence. You are to judge 
upon it, for it is either falſe upon her part, and 
a made up ſlory or it is a true ſtory ou are to 
judge. If you give credit to Mrs. Funter, con— 
firmed by Mr. Aſlop, and her credit not at all 
affected © the ablence of Cawthorne, then you 
weill find the juſtification proved ; that being 
proved, it goes to ſome part of it. As to other 

arts, I am, in point of law, to tell you to find 
2 verdiQ for the Plaintiff. Then you are to 
conſider the ground of damages; and the ground 
of that is, his character is expoſed, and render- 
ed odious, and contemptible to the world, his 
good name is taken from him. That is the fitu- 
ation a Plaintiff in an action for a Libel muſt 

ut himſelf. Now, if upon the fame record 

ou find it is true, that he has been guilty of 
wilful and corrupt perjury, the next queſtion is, 
what damages that perſon deſerves in order to 
repair his character. 


Fury. We would be glad your Lordſhip 

would aſk the young man, whe ther he was there 
the night ſhe was brought to-bed. 
Lord C. J. I vill tell you how I underſtand 
him.—At Sal: ſhury- Court. where he was work- 
ing, he was told his aunt was brought to- bed, 
and he went to enquire after her. 

Mr. Garrow. Ile ſaid his mother came to let 


him know, 


Jury. 


18 
ury. We underſtood him, one or two of us, 
that he ſaid he was there, but not in the room. 
Lord C. F. I beheve he was there on the day. 
O. What time did you come to your aunt's 
houſe after her delivery, after you heard of her 
delivery ? 
a Mr. Aſlop. It was about four days afterwards, 
. 
I think you ſaid you heard it from your 
| mocker 9— A. Yes. 
Q. vou worked in Saliſbury- Court? A. Ves, 
I was an apprentice at that time. 
Q. You heard from your mother your aunt 
had been delivered ?—A. I did. 
Q. And you came there, how ſoon, to en- 
quire after her ?—A. About four days; I got 
leave from my maſter to come. 


[ The Fury * in their verdidt for the 
Plaintiff, damages 101. | 


Lord C. J. You muſt find particularly, whe- 
ther perjury is proved, or not proved. 

Fury. My Lord, we believe the perjury 
proved. 

Lord C. J. You muſt find a verditt for the 
Defendant upon that iflue, and the verditt for 
the Plaintiff, with the 10 l. damages upon the 
other iſſue. 

Mr. Garrow. My Lord, I am inſtrutted, as 
Mr. Hayman is in Court, to requeſt your Lord- 
ſhip will commit him; it is a felony under this 
Att of Parliament. It happened lately an ap- 
plication was made, and it was acceded to by 
Mr. Juſtice Gould: — There was a queſtion of 
this ſort, it came out one of the partics had been 


guilty 
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guilty of murder, and Mr. Juſtice Gould com- 
mitted him. It ſtopped the cauſe going on till 
they had put that in a courle of trial, and there- 
fore it is not unuſual for Judges to do it. If 
your Lordſhip thinks it proper, we will enter into 
a recognizance to proſecute Hayman, 


Aſſociate. Gentlemen, you find for the De- 

fendant upon the firſt iſſue. 
ury. Les. 

Lord C. J. Where was this oath taken? 

Mr. Garrow. At the Seſſions, in the ſittings 
in London. 1 

Lord C. J. The diſcharge was at the Quar- 
ter Seſſions for London, was it not? 

Mr. Garrow. Yes, my Lord. ag 

My. Serjcant Bond. That was in a cafe upon 
the Home Circuit, it was not tried the ſame 
Aſſizes. Mr. Juſtice Gould refuſed to commit 
him, but Mr. Morgan, as Recorder of Maid- 
fone, ſaid he would if his Lordſhip would give 
him leave, take the man into another room and 
take his examination, and there it was he com- 
mitted him. 5 

Lord C. F. How did it come out in evidence? 

Mr. Serjeant Bond. It came out upon a plca 
of a fon aſſaulted, upon a queſtion who ftrack 
the firſt blow; there was a man that gave evi- 
dence that was grofly contradicted, and at lait 
it was ſuggeſted, he was the perſon that mur- 
dered the deceaſed perſon; that being put pret- 
ty home to him, he ſeemed not to be able to 
ftand it ; he was examined by Mr. Morgan, as 
Recorder of Maidſlone, who committed bim. 

Lord C. F. How could there be an action of 


allault for a murder? 
Mr. 


1 | 

Mr. Serjcant Bond. It was an action brought 
againit a man that was killed in the affray, and 
was Carried on board a veſle], and died on board. 

Lord C. 7. Was it an attion brought for an 
aſſault againſt a man who died ? | 

Mr. Serjeant Bond. It was againſt two perſons, 

one of them died; it aroſe upon a plea of the 
ſon's aſſault; I only corrected Mr. Garrow in 
ſaying Mr. juſtice Gould committed him. 

Mr. Serjeant Kirby. The caſe happened at 
Briſtol, which I have had an opportunity of 
citing to this Court more than once or twice, 
in which a man brought an action for a perſon 
not fullilling an agreement between him about 
the exchange of horſes; it turned out in truth, 
it was no exchange, that the Plaintift made uſe 
of the gentleman's man to go and take the horſes 
out of the ſtable, The Judge was clearly of 4 

Opinion it amounted to a felony, Mr. Juſtice q 
Yates enquired, whether the party was then 1n q 
Court, and he committed him, and it was fol- | 
lowed with a conviction. 

Myr: Serjeant Gre. I believe the Defendant 4 
made it as a defence. that he had ſtole the horſes; 4 
an action was brought for ſelling, and I believe | 
the Defendant defended himſelf upon it, being 
a {clony ; the Plaintiff was nonſuited, and the 
man committed. | 

Myr. Serjeant Kirby. It was tried at Briſtol | 
upon the Summer Circuit. Mr. Juſtice Yates | 
had ſome doubt, whether he could commit him 

or not; but however, he committed him im- 
mediately upon the ſpot ; the man was running 
out of Courts | 

Mr. Serjeant Groſe. There was one thing to 
be obſerved, at Briſtol the Corporation are pw 

(©) 
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of the hench, and the Judge there is only one 
of the Quorum, together with the Mayor and 
Aldermen. 

Mr. Serjeant Kirby. My Lord Mr. Juſtice 
Yates committed him. | 

Mr. Serjeant Adair. They are committing 
Mageſtrates in that caſe, and ſo it is in the city 

of London; but it differs extremely in the caſe 
of a witneſs committing PerJury. 

Lord C. 7. That is upon the the ground of 
contempt. 

Mr. Serjeant Adair, I how of no inſtance in. 
which a Judge has conceived he had juriſdiction 
fitting in a Court of Civil Juriſdiction only, 
10 commit for ah offence not PARTY to a 
contempt of Court. 

Lord C. F. There is another ciſe from the 
Oxford Circuit, that I have ſeen a note of, 
where upon an action for words it came out in 
the evidence for the Defendant, that the Plain- 
tiff had committed a capital offence. Mr. Juſ- 
tice Burnett committed the perſon, and he took 
his trial and was executed. | 

Mr. Serjeant Adair, J confeſs, I cannot ſee 
upon what juriſdiction the power of committing 
is founded, or upon what principle. 

Mr. Garrow. It would be an odd principle 
that excludes 1t. 

Mr. Serjeant Adair. It would be an odd prir.- 
ciple that turns a Court of Civil Juriſdiction 
into a Criminal Court, and {till odder to make 
no difference between a Judge and a commit- 
ing Magiſtrate. 

Mr. Serjeant Groſe. I believe they hw not 
the power of committing in the Court of Com- 


mon Pleas, but the diſtinction holds 1 in the Crj- 
minal 


„ 
minal Court; the Court of King's Bench are 
committing Magiſtrates. 

Mr. Garrow. I will venture to ſay, the Lord 
Chief Juſtice of this Court has his name in the 
Commiſſions of the peace ; therefore, the Lord 
Chief Juſtice now ſitting in Court, and who has 
tried this cauſe, has a power to commit. 

Lord C. J. All the Privy Counſel, I believe, 
are inſerted in the Commiſſion. 

Mr. Garrow. Then your Lordſhip being a 
Magiſtrate, the caſe ſeems very ſtrong. 

Lord C. J. The power of a Magiſtrate muſt 
be ſomething reſultiug from the office of a 
Judge, becaule as a ſuſtice of the Peace, I muſt 
not act till I have taken out my dedimus. 

Mr. Serjeant Kirby. He took his diſtinttion, 
and founded it upon being a Judge of the King's 
Bench. Mr. Juſtice Yates ſaid, as a Judge of 
the King's Bench, I am a Criminal Judge every- 
where; and upon that ground he committed 
Tord C. J. Upon the circuit there is no 
doubt a judge may do it without heſitation. 

Mr. Garrow. It ſeems ſtrange, that jour 
Lordſhip cannot commit upon this occaſion. I 
will tell your Lordſhip why I preſs it—if this 
was the caſe of an ordinary felony, like picking 
2 pocket of a watch, we could trace it home, 
but its being a felony by committing of perjury, 
we cannot get him into cuſtody till indicted ; 
but it ſeems your Lordſhip will not, unleſs you 
find yourſelf bound; let him have an opportu- 
nity of eſcaping, any other private Magiſtrate 
cannot commit upon our information. 

Lord C. J. Cannot a Magiſtrate commit upon 


a charge of perjury ? 
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Mr. Garrow. IT apprehend not. I know the 
univerſal practice is, to get your indictment 
found, and then get a bench warrant ; the Ma- 
giſtrate can have no evidence to juſtify him, it 
is a miſdemeanor. 
Lord C. 7. That would be the ſtrongeſt rea- 
ſon of all againſt committing him in-this inſtance, 
if no Magiſtrate can commit for perjury before 
a bill found by a Grand Jury, it is deciſive, 
I cannot. 88 
Mr. Garrow. But your Lordſhip ſees it is a 
felony under the AR, without benefit of Clergy; 
it is under the Inſolvent Alte. N 
Lord C. J. If it is felony under the Act, you 
can have a warrant againſt him immediately. 
Mr. Serjeant Adair. I know of no criminal 
- Juriſdiction your Lordſhip. poſſeſſes, except in 
caſes where you have a power of puniſhing 
Contempts, which I conceive to be incident to 
every Court of Record, and this Court in 
which we are fitting, I conceive to have no 
other. | „ 
Lord C. J. I ſee this Att is, if a perſon ſhall 
zorfwear themſelves in any oath to be taken 
under this Ad, and ſhall be lawfully convicted, 
therefore he ſhall be adjudged a felon, and ſuf- 
fer death, as ſuch, without benefit of Clergy. 
There js no difficulty as to the execution of the 
law, it is felony, and you may make an infor- 
mation upon it, and a Magiſtrate would com- 
mit him immediately. 
Mr. Garrow. There is no doubt about it, thai 
5 does remoye the objection to be ſure. 

5 Lord C. 7. 1 think it by no means an impro- 
| per proſecution, and a perfon who is bold enough 
j 0 try an ation with a juſtification put upon f- 

cord, 
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cord, that charges him with a felony, which 
Juſtification the Jury now find proved, is a very 
fit object to be proſecuted for the felony. There 
was a caſe at Oxford, I dare ſay you will all 
recollect, I have ſeen a note of it, it was an 
action for words; the Plaintiff gave in evidence 
the words in extenuation of the words imputed 


to the Defendant ; he charged the Plaintiff with *, 
an offence, but not a capital offence, and in ag- * 


gravation he proved, that the Defendant had 
ſpoken other words charging him with a com- 


plete crime; you may imagine what the crime 


was, and the Judge permitted the Defendant to 
give evidence of the truth of the words ſtated 
to be ſpoken in aggravation, and upon the Jury 
finding they were true in the verdict, he com- 
mitted the perſon, and he was tried and con- 
victed. | D = 
Mr. Serjeant Kirby. I know Mr. Juſtice Yates 
ſaid, if a [Judge of the Common Pleas thought 
he had no juriſdiction, the Court of King's 
Bench is a Court of Criminal Juriſdiction, and 
I conceive they have a power to commit all 
over the kingdom. 


Note, Sometime before the above diſcourſe 
in Court was ended, Mr. Hayman, the Plaintiff, 
run away out of Court. 0 


Taken in Shorthand by me W1LlLl1AaM 
BLANCHARD, 
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